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Form, of Clerk’s Statement of Docket Entries to Be 
Forwarded Under Ride IV 

(To accompany duplicate notice of appeal to the United 
States Circuit Court of Appeals) 

CRIMINAL NO. 1616-49 

District Court of the United States 
for the District of Columbia 
United States of America 
vs. 

EVALINA L. ROBERTS 

1. Indictment for Vio. Secs. 25910,, 2593a, Title 26, 
U. S. Code filed November 7, 1945 

2. Arraignment November 10, 1945 

3. Plea to indictment Not Guilty 

• • • * 

5. Trial by jury, January 11, 19 50 

6. Verdict or finding of guilt GUILTY on Counts One 
and Two January 20, 1955 

7. Judgment—(with terms of sentence) Sixteen (16) 
months to Four (4) years on Count One; Sixteen (16) 
months to Four (4) years on Count Two; said sentence 
by the Counts of the indictment to run concurrently. 
LETTS, J. 

entered February 3, 19 50 

8. Notice of appeal filed February 11, 19 50 
Date February 13, 19 50 

(SEAL) 

Attest HARRY M. HULL 

Clerk. 

By: /$/ Helen M. McIntosh 

Helen M. McIntosh 
Deputy Clerk 
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Form of Clerk 1 s Statement of Docket Entries to be 
Forwarded Under Rule IV 

(To accompany duplicate notice of appeal to the United 
States Circuit Court of Appeals) 

CRIMINAL NO. 1617-49 

District Court of the United States 
For the District of Columbia 
United States of America 
vs. 

JAMES M. ROBERTS 

1. Indictment tfor Vio. Secs. 2591a, 2593a, Title 26, 
U. S. Code filed November 7, 19 49 

2. Arraignment November 18, 19 49 

3. Plea to indictment NOT GUILTY 

• • • • 

5. Trial by jury, January 11, 19 50 

6. Verdict or finding of guilt GUILTY on Counts One, 
Two, Three & Four January 20, 19 50 

7. Judgment—(with terms of sentence) Twenty (20) 

months to Five (5) years on Count One; Twenty (20) 

months to Five (5) years on Count Two; Twenty (20) 

months to Five (5) years on Count Three; Twenty (20) 

months to Five (5) years on Count Four; said sentence 

by the Counts of the indictment to run concurrently. 
LETTS, J. 

entered February 3, 19 50 

8. Notice of appeal filed February 11, 19 50 
Date February 13, 19 50 

(SEAL) 

Attest HARRY M. HULL 

Clerk. 

By: /s/ HelenM. McIntosh 
Helen M. McIntosh 
Deputy Clerk 
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Form of Clerk’s Statement of Docket Entries to be 
Forwarded Under Ryle IV 

(To accompany duplicate notice of appeal to the United 
States Circuit Court of Appeals) 

CRIMINAL NO. 1621-49 

District Court of the United States 
For the District of Columbia 
United States of America 

VS* 

JAMES M. ROBERTS 

L Indictment for Vio. Sec. 2553a, 2554a, Title 26, 
U. S. Code, filed November 7, 1945 

2. Arraignment November 18,1949 

3. Plea to indictment NOT GUILTY November 18, 
19 49 

• • • • 

5. Trial by jury, January 11, 1955 

6. Verdict or finding of guilt GUILTY on Counts 
One and Two January 20,1950 

7. Judgment—(with terms of sentence) Twenty (20) 
months to Five (5) years on Count One; Twenty (20) 
months to Five (5) years on Count Two; said sentence 
by the Counts to run concurrently; and to begin at eoc- 
piration of sentence imposed in Cr. Case No. 1617-49. 
LETTS, J. entered February 3,1950 

8. Notice of appeal filed February 11, 1955. 

Date February 13, 1955 

(SEAL) 

Attest HARRY M. HULL 

Clerk. 

By: /s/ Helen M. McIntosh 
Helen M. McIntosh 
Deputy Clerk 
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Form of Clerk’s Statement of Docket Entries to be 
Forwarded Under Rule IV 

(To accompany duplicate notice of appeal to the United 
States Circuit Court of Appeals) 

CRIMINAL NO. 1691-49 

District Court of the United States 
For the District of Columbia 
United States of America 
vs. 

JAMES M. ROBERTS 

1. Indictment for Vio. Secs. 2591a, 2593a, Title 26, 
U. S. Code Filed November 14, 19 49 

2. Arraignment November 18, 19 49 

3. Plea to indictment NOT GUILTY November 18, 
19 49 

• • • • 

5. Trial by jury, January 11, 19 50 

6. Verdict or finding of guilt GUILTY on Counts 
One and Two January 20,1950 

7. Judgment—(with terms of sentence) Twenty (20) 
months to Five (5) years on Count One; Twenty (20) 
months to Five (5) years on Count Two; said sentence 
by the Counts of the indictment to run concurrently; & 
to begin at expiration of sentence imposed in Cr. Case 
# 1621-49 LETTS, J. entered February 3, 19 50 

8 . Notice of appeal filed February 11, 19 50 
Date February 13, 1 950 

(SEAL) 

Attest HARRY M. HULL 

Clerk. 

By: /s/ HelenM. McIntosh 
Helen M. McIntosh 
Deputy Clerk 
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Form of Clerk’s Statement of Docket Entries to be 
Forwarded Under Rule IV 

(To accompany duplicate notice of appeal to the United 
States Circuit Court of Appeals) 

CRIMINAL NO. 1691-49 

District Court of the United States for the 
District of Columbia 

United States of America 
vs. 

EVALINA L. ROBERTS 

1. Indictment for Vio. Secs. 2591a, 2593a, Title 26, 
U. S. Code filed November 14, 19 49 

2. Arraignment November 18, 19 49 

3. Plea to indictment NOT GUILTY November 18, 
19 49 

* • • • 

5. Trial by jury, January 11, 19 50 

6. Verdict or finding of guilt GUILTY on Counts 
One and Two January 20,1950 

7. Judgment—(with terms of sentence) Sixteen (16) 
months to Four (4) years on Count One; Sixteen (16) 
month# to Four (4) years on Count Two; said sentence by 
the Counts of the indictment to run concurrently; and to 
run concurrently with sentence in Cr. No. 1616-49 En¬ 
tered February 3,1950 

8. Notice of appeal filed February 11 ,19 50 

Date February 13 ,1950 

(SEAL) 

Attest HARRY M. HULL 

Clerk. 

By: /s/ HelenM. McIntosh 
Helen M. McIntosh 
Deputy Clerk 

• • • * 


719 Filed in Open Court Nov 7 1949 

Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

OCTOBER TERM, 1949 

THE UNITED STATES OF AMERICA 

v. 

EVALINA L. ROBERTS 

Grand Jury No. Orig. 

Criminal No. 1616- ’49 
Vio. Secs. 2591(a) and 2593(a) 

Title 26, United States Code 
The Grand Jury charges: 

On or about October 7, 1949, within the District of 
Columbia, Evalina L. Roberts transferred a part of a 
marihuana cigarette to Howard W. Chappell, not in pur¬ 
suance of a written order of said Howard W. Chappell 
on a form issued for that purpose as provided by law. 

SECOND COUNT: 

On or about October 7, 1949, within the District of 
Columbia, Evalina L. Roberts, being a transferee of mari¬ 
huana required to pay the transfer tax imposed by Section 
2590, Title 26, United States Code, obtained one mari¬ 
huana cigarette without having paid such tax. 

/s/ George Morris Fay 

Attorney of the United States in 
and for the District of Columbia 

A TRUE BILL: 

/s/ Maurice W. Harrell 
Foreman 
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720 Filed in Open Court Nov 7 1949 

Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
OCTOBER TERM, 1949 
THE UNITED STATES OF AMERICA 

v. 

JAMES M. ROBERTS 
Criminal No. 1617- , 49 
Grand Jury No. Orig. 

Vio. Secs. 2591(a) and 2593(a), 

Title 26, TJ. S. Code 
The Grand Jury charges: 

On or about October 7, 1949, within the District of Co¬ 
lumbia, James M. Roberts transferred to James J. Wat¬ 
son one marihuana cigarette, not in pursuance of a written 
order of said James J. Watson on a form issued for that 
purpose as provided by law. 

SECOND COUNT: 

On or about October 7, 1949, within the District of Co¬ 
lumbia, James M. Roberts, being a transferee of mari¬ 
huana required to pay the transfer tax imposed by Section 
2590, Title 26, United States Code, obtained one mari¬ 
huana cigarette without having paid such tax. 

THIRD COUNT: 

On or about October 8, 1949, within the District of Co¬ 
lumbia, James M. Roberts transferred to James J. Wat¬ 
son about four marihuana cigarettes, not in pursuance of 
a written order of said James J. Watson on a form issued 
for that purpose as provided by law. 

FOURTH COUNT: 

On or about October 8, 1949, within the District of Co¬ 
lumbia, James M. Roberts, being a transferee of mari- 
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huana required to pay the transfer tax imposed 

721 by Section 2590, Title 26, United States Code, ob¬ 
tained about four marihuana cigarettes without hay¬ 
ing paid such tax. 

/s/ George Morris Fay 

Attorney of the United States in 
and for the District of Columbia 

A TRUE BILL: 

/s/ Maurice W. Harrell 
Foreman 

722 Filed in Open Court Nov 7 1949 

Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
OCTOBER TERM, 1949 
THE UNITED STATES OF AMERICA 

v. 

JAMES M. ROBERTS 
KERMIT R. CROXTON 
Criminal No. 1621-’49 
Grand Jury No. Orig. 

Vio. Sec. 2553(a), 2554(a), 

Title 26, U. S. Code 
The Grand Jury charges: 

On or about October 8, 1949, within the pistrict of 
Columbia, James M. Roberts and Kermit R. Croxton pur¬ 
chased, sold, dipensed and distributed, not in the original 
stamped package and not from the original stamped pack¬ 
age, a mixture totaling about six and three-fourth grains 
of cocaine hydrochloride and milk sugar. 

SECOND COUNT: 

On or about October 8, 1949, within the District of 
Columbia, James M. Roberts and Kermit R. Croxton 
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did sell, barter, exchange and give away to one James 
J. Watson a mixture totaling about six and three-fourth 
grains of cocaine hydrochloride and milk sugar, not in 
pursuance of a written order written for that purpose 
from the said James J. Watson, as provided by law. 

/s/ George Morris Fay 

Attorney of the United States in 
and for the District of Columbia 

A TRUE BILL: 

/s/ Maurice W. Harrell 
Foreman 

723 Filed in Open Court Nov 14 1949 

Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
OCTOBER TERM, 1949 
THE UNITED STATES OF AMERICA 

v. 

JAMES M. ROBERTS 
EVALINA L. ROBERTS 
Criminal No. 1691- ’49 
Grand Jury No. Orig. 

Vio. 2591(a), 2593(a) 

Title 26, U. S. Code 
The Grand Jury charges: 

On or about October 8, 1949, within the District of 
Columbia, James M. Roberts and Evalina L. Roberts 
transferred about seventeen grains of marihuana to James 
J. Watson and Howard H. Chappel, not in pursuance of 
written orders of James J. Watson and Howard H. Chap¬ 
pell on forms issued for that purpose as provided by law. 

SECOND COUNT: 

On or about October 8, 1949, within the District of 
Columbia, James M. Roberts and Evalina L. Roberts, 
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being transferees of marihuana required to pay the trans¬ 
fer tax imposed by Section 2590, Title 26, United States 
Code, obtained about seventeen grains of marihuana with¬ 
out having paid such tax. 

• * * * 

724 /s/ George Morris Fay 

Attorney of the United States in 
and for the District of Columbia 

A TRUE BILL: 

/s/ Maurice W. Harrell 
Foreman 

• * • • 

725 Filed Nov 14 1949 Harry M. Hull, Clerk 

Plea of Defendant 

On this 10th day of November, 1949, the defendant 
Evalina L. Roberts, appearing in proper person and by 
her attorney Joseph Lyman, being arraigned in open 
Court upon the indictment, the substance of the charge 
being stated to her, pleads not guilty thereto. 

The defendant is granted leave within Ten (10) Days 
to withdraw said plea and otherwise plead as she may be 
advised. The defendant is permitted to remain in custody 
of counsel pending taking of bond. 

By direction of 

Edward A. Tamm 
Presiding Judge 
Criminal Court #5 
• * * * 

726 Filed Nov 22 1949 Harry M. Hull, Clerk 

Plea of Defendant 

On this 18th day of November, 1949, the defendant 
James M. Roberts, appearing in proper person and by his 
attorney Josiah Lyman, being arraigned in open Court 
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upon the indictment, the substance of the charge being 
stated to him, pleads not guilty thereto. 

The defendant is committed to the District Jail pending 
the taking of bond. 

By direction of 

Alexander Holtzoff 
Presiding Judge 
Criminal Court # 1 

• • • • 

727 Filed Nov 22 1949 Harry M. Hull, Clerk 

Plea of Defendant 

On this 18th day of November, 1949, the defendant 
James M. Roberts, appearing in proper person and by his 
attorney Josiah Lyman, being arraigned in open Court 
upon the indictment, the substance of the charge being 
stated to him, pleads not guilty thereto. 

The defendant is committed to the District Jail pend¬ 
ing the taking of bond . 

By direction of 

Alexander Holtzoff 
Presiding Judge 
Criminal Court #1 
• • • • 

728 Filed Nov 22 1949 Harry M. Hull, Clerk 

Plea of Defendant 

On this 18th day of November, 1949, the defendants 
James M. Roberts and Evalina L. Roberts, each appear¬ 
ing in proper person and by their attorney Josiah Lyman 
each, being arraigned in open Court upon the indict¬ 
ment, thet substance of the charge being stated to each, 
pleads not guilty thereto. 

By direction of 

Alexander Holtzoff 
Presiding Judge 
Criminal Court #1 
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• • • • 

731 Filed Nov 26 1949 Harry M. Hull, Clerk 

Motion to Dismiss 

Defendant, James M. Roberts, moves the Court to dis¬ 
miss the indictment as to him for the reason that it is 
vague and indefinite and fails to state an offense against 
the United States. 

/s/ Joseph J. Lyman 
Joseph J. Lyman, 

1424 K Street, N. W. 
Washington, D. C. 

/s/ Josiah Lyman 
Josiah Lyman, 

1025 Conn. Ave. N. W. 

* 

Washington, D. C. 

Attorneys for Defendant 

• • • * 

745 Filed Dec 1 1949 Harry M. Hull, Clerk 

THE UNITED STATES OF AMERICA, 

Plantiff 

v. 

JAMES M. ROBERTS 
and 

EVALINA L. ROBERTS, 

Defendants 

Criminal No. 1691 - 49 

Motion for Leave to Examine Property 

Defendants move the Court for leave to examine the 
six purses alleged in the Third Count of the indictment 
to have been seized by the Government and to analyze a 
sample of the two marihuana seeds alleged to have been 
found in the premises of the defendants. The request is 
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reasonable; it will impose no hardship or expense on the 
Government to comply with this request, and the exam¬ 
inations are necessary for a proper preparation of the 
defendants’ case. 

Defendants further request the Court to permit them 
to examine the automobile seized by the Government 
to analyze the alleged traces of marihuana referred to 
in Count 4 of the indictment, for the reasons set forth 
above. 

/s/ Joseph J. Lyman 
Joseph J. Lyman, 

1424 K Street, N. W. 
Washington, D. C. 

• • • • 

749 Filed Dec 20 1949 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES 
vs. 

James M. Roberts 
Evalina L. Roberts 

Defendants 

Criminal No. 1691-49 
Charge Vio. Secs. 2591a, 2593a, 

Title 26, U. S. Code 

On this 16th day of December, 1949, came the attorney 
of the United States; each defendant in proper person 
and by their attorneys, Josiah Lyman, Esquire and Jo¬ 
seph Lyman, Esquire; whereupon each of the defendant’s 
motions for a bill of particulars; to take deposition of 
James J. Watson, to suppress evidence seized under in¬ 
valid search warrant and return of property to defend¬ 
ants, coming on to be heard, after argument by counsel, 
is by the Court denied; and thereupon each defendant’s 
motion to dismiss the indictment and motion for leave to 
examine property, coming on to be heard, after argument 
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by counsel, is granted as to counts three and four on 
the motion to dismiss the indictment and granted with limi¬ 
tations as to the motion for leave to ex ami ne property. 

By direction of 

Alexander Holtzoff 
Presiding Judge 

Criminal Court #1 

• • • * 

753 Filed Dec 15 1949 Harry M. Hull, Clerk 

UNITED STATES OF AMERICA, 

Plaintiff 

v. 

JAMES M. ROBERTS 
and 

EVALINA ROBERTS, 

Defendants 

Criminal No. 1691 - 49 
Motion to Swpress Evidence 

Defendants move the Court to suppress the evidence 
of alleged marihuana set forth in the first and second 
counts of the indictment for the following reasons: 

1. If any marihuana was obtained by Federal Officers 
on October 8, 1949, it was obtained unlawfully and with¬ 
out a search warrant, based upon probable cause. 

2. If such marihuana was obtained by Federal Officers, 
it was obtained by stealth, trick and deceit in the close 
of the defendants, without their knowledge or consent. 

3. If marihuana was obtained by Federal Officers on 
October 8, 1949, it was obtained illegally and in violation 
of the Fourth Amendment to the Constitution of the 
United States. 

Defendants further move the Court to suppress the evi¬ 
dence of marihuana alleged in Count 3 of the indict¬ 
ment for the following reasons: 
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L If marihuana was obtained on October 18, 1949, 
it was obtained pursuant to a search warrant supported 
by the evidence of Howard Chappell, Federal Narcotics 
Bureau Agent and his information of the existence of the 
marihuana was obtained unlawfully, by fraud, trick and 
deceit in that he entered the close of the defendants on 
October 8, 1949 without having revealed his identity as 
a Federal Officer and without first having obtained a 
search warrant. 

2. The affidavit of Howard Chappell in support of the 
search warrant contained conclusions of law and 

754 not statements of fact and any evidence obtained 
by reason of said invalid warrant should be sup¬ 
pressed. 

/s/ Joseph J. Lyman 
Joseph J. Lyman, 

Attorneys for Defendants 
1424 K Street, N. W. 
Washington, D. C. 

REpublic 4240 
• • • * 

755 Filed Jan 23 1950 Harry M. Hull, Clerk 

UNITED STATES 
vs. 

James M. Roberts 
Evalina L. Roberts 

Defendants 

Criminal No. 1616-49,1617-49,1621-49,1622-49, 

1691-49 

Charge Vio. Sec. 2553a, Title 26, U. S. Code, Vio. Secs. 
2553a. 2554a, Title 26, U. S. Code, Vio. Secs. 2591a, 
2593a, Title 26, U. S. Code, Vio. Sec. 174, 

Title 21, U. S. Code 

On this 18th day of January, 1950, came again the 
parties aforesaid, in manner as aforesaid, and the same 
jury as aforesaid in this cause, the hearing of which 
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was respited yesterday; whereupon each of the defend¬ 
ant’s motions to suppress evidence and to dismiss the in¬ 
dictment, coming on to be heard, after argument by coun¬ 
sel, each said motion is by the Court overruled; thereupon 
the said jury, after hearing further of the evidence, is 
respited until the meeting of the Court tomorrow morn¬ 
ing. 

By direction of 

F. Dickinson Letts 
Presiding Judge 
Criminal Court # 2 

* * * • 

764 Filed Jan 23 1950 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF 
COLUMBIA 

United States of America, 

Plaintiff 

v. 

James M. Roberts, et aL, 

Defendants 

Criminal Numbers 1616-49, 1617-49, 1621-49, 
1622-49, 1691-49 

Instruction No. 12 

You are instructed that there has been no evidence of 
dealing by the defendant in narcotics prior t<j October 
7, 1949. If you find that the Government agents conceived 
the plan of obtaining the narcotics from the defendants 
and the agents induced the defendants to make the trans¬ 
fers and the transfers were made at the request of the 
agents then you may find that the defendants were en¬ 
trapped into making the transfers and so finding you must 
acquit the defendants and return a verdict of not guilty. 

Denied 
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• • # • 

766 Filed Jan 23 1950 Harry M. Hull, Clerk 

Instruction No. 16 

You are instructed that the law does not punish the 
failure to pay a tax on, nor is this case concerned with 
cocaine unless it is derived from the cocoa leaf, and 
unless you are satisfied from the testimony that the co¬ 
caine here was derived from the cocoa leaf, then the 
prosecution has not proved the essential element of the 
offense, and your verdict should be not guilty. 

Denied 

• • • • 

767 Filed Jan 23 1950 Harry M. Hull, Clerk 

Instruction No. 17 

You are instructed under the law that unless you are 
satisfied from the evidence that the substance referred 
to as marihuana come from a part of the plant Camvabis 
satavia other than the mature stalks thereof, then your 
verdict as to these indictments must be not guilty. 

Denied 

• • • • 

782 Filed Feb 9 1950 Harry M. Hull, Clerk 

United States of America 
v. 

Evalina Roberts 
Criminal No. 1616-49 

On this 3rd day of February, 19 50 came the attorney 
for the government and the defendant appeared in person 
and by counsel , Joseph Lyman , Esquire , and Josiah Lyrrum, 
Esquire. 
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IT IS ADJUDGED that the defendant has been con¬ 
victed upon her plea of not guilty and a verdict of guilty 
of the offense of 

Vio. Secs. 2591a, 2593a, Title 26, U. S. Code 
as charged in counts one and two and the conrt having 
asked the defendant whether she has anything to say why 
judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as 
charged and convicted. 

IT IS ADJUDGED that the defendant is hereby com¬ 
mitted to the custody of the Attorney General or his 
authorized representative for imprisonment for a period 
of Sixteen (16) Months to Four (4) Years on count one; 
Sixteen (16) Months to Four (4) Years on count two; said 
sentence by the counts of the indictment to run concur¬ 
rently; 

IT IS ORDERED that the Clerk deliver a certified copy 
of this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy serve 
as the commitment of the defendant. 

/s/ F. Dickinson Letts 
United States District Judge. 

The Court recommends commitment to Alder son, W. Va. 

• * * • 

783 Filed Feb 9 1950 Harry M. Hull, Clerk 

United States of America 
v. 

James M. Roberts 
Criminal No. 1617-49 % 

On this 3rd day of February, 19 50 came the attorney for 
the government and the defendant appeared in person 
and by counsel, Joseph Lyman, Esquire, and Josiah Lyman, 
Esquire. 
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IT IS ADJUDGED that the defendant has been con¬ 
victed npon his plea of not guilty and a verdict of guilty 
of the offense of 

Vio. Secs. 2591a, 2593a, Title 26, U. S. Code 
as charged in counts one, two, three & four and the court 
having asked the defendant whether he has anything to 
say why judgment should not be pronounced, and no suf¬ 
ficient cause to the contrary being shown or appearing to 
the Court, 

• IT IS ADJUDGED that the defendant is guilty as 
charged and convicted. 

IT IS ADJUDGED that the defendant is hereby com¬ 
mitted to the custody of the Attorney General or his 
authorized representative for imprisonment for a period 
of Twenty (20) Months to Five (5) Years on count one; 
Twenty (20) Months to Five (5) Years on count two; 
Twenty (20) Months to Five (5) Years on count three; 
Twenty (20) Months to Five (5)Years on count four; 
said sentence to run concurrently by the counts of the 
mdictment; 

IT IS ORDERED that the Clerk deliver a certified copy 
of this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy serve 
as the commitment of the defendant. 

/s/ F. Dickinson Letts 
United States District Judge. 

• • • • 

784 Filed Feb 9 1950 Harry M. Hull, Clerk 

United States of America 
v. 

James M. Roberts 
Criminal No. 1621-49 

On this 3rd day of February, 1950 came the attorney for 
the government and the defendant appeared in person and 
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by counsel , Joseph Lyman, Esquire, and Josidh Lyman, 
Esquire. 

IT IS ADJUDGED that the defendant has been con¬ 
victed upon his plea of not guilty a/nd a verdict of guilty 
of the offense of 

Vio. Secs. 2553a, 2554a, Title 26, U. S. Code 
as charged in counts one and two and the court having 
asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the 
Court, 

IT IS ADJUDGED that the defendant is guilty as 
charged and convicted. 

IT IS ADJUDGED that the defendant is hereby com¬ 
mitted to the custody of the Attorney General or his 
authorized representative for imprisonment for a period 
of Twenty (20) Months to Five (5) Years on count one; 
Twenty (20) Months to Five (5) Years on count two; 
said sentence by the counts of the indictment to run con¬ 
currently; said sentence to take effect at the expiration of 
the sentence imposed in Criminal Case No. 1617-49.; 

IT IS ORDERED that the Clerk deliver a certified 
copy of this judgment and commitment to the United 
States Marshal or other qualified officer and that the copy 
serve as the commitment of the defendant. 

/s/ F. Dickinson Letts 
United States District Judge. 

• • • • 

785 Filed Feb 9 1950 Harry M. Hull, Clerk 

United States of America 
v. 

Jamies M. Roberts 
Criminal No. 1691-49 

On this 3rd day of February, 19 50 came the attorney for 
the government and the defendant appeared in person and 



22 A 


by counsel, Joseph Lyman, Esquire, a/nd Josiah Lyman, 
Esquire. 

IT IS ADJUDGED that the defendant has been con¬ 
victed upon his plea of not guilty and a verdict of guilty 
of the offense of 

Vio. Secs. 2591a, 2593a, Title 26, U. S. Code 
as charged in counts one and two and the conrt having 
asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as 
charged and convicted. 

IT IS ADJUDGED that the defendant is hereby com¬ 
mitted to the custody of the Attorney General or his 
authorized representative for imprisonment for a period 
of Twenty (20) Months to Five (5) Years on count one; 
Twenty (20) Mouths to Five (5) Years on count two; 
said sentence by the counts of the indictment to run con¬ 
currently; said sentence to take effect at the expiration 
of the sentence imposed in Criminal Case No. 1621-49; 

IT IS ORDERED that the Clerk deliver a certified copy 
of this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy serve 
as the commitment of the defendant. 

/s/ F. Dickinson Letts 
United States District Judge. 

• • • • 

786 Filed Feb 9 1950 Harry M. Hull, Clerk 

United States of America 
v. 

Evalina L. Roberts 
Criminal No. 1691-49 

On this 3rd day of February, 19 50 came the attorney for 
the government and the defendant appeared in person 
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and by counsel, Joseph Lyman, Esquire, and Josiah Lyman, 
Esquire. 

IT IS ADJUDGED that the defendant has been con¬ 
victed upon her plea of not guilty and a verdict of guilty 
of the offense of 

Vio. Secs. 2591a, 2593a, Title 26, XJ. S. Code 
as charged in counts one and two and the court having 
asked the defendant whether she has anything to say why 
judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as 
charged and convicted. 

IT IS ADJUDGED that the defendant is hereby com¬ 
mitted to the custody of the Attorney General or his 
authorized representative for imprisonment for a period 
of Sixteen (16) Months to Four (4) Tears on count one; 
Sixteen (16) Months to Four (4) Years on count two; 
said sentence by the counts of the indictment to run con¬ 
currently, and to run concurrently with the sentence im¬ 
posed in Criminal Case No. 1616-49; 

IT IS ORDERED that the Clerk deliver a certified copy 
of this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy serve 
as the commitment of the defendant. 

/s/ F. Dickinson Letts 
United States District Judge. 

• • • • 

787 Filed Feb 11 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Name and address of appellant 
Evelina L. Roberts 
744 Girard Street, N. W. 

Washington, D. C. 

Name and address of appellant’s attorney 

Joseph J. Lyman Josiah Lyman 

1424 K Street, N. W. 1025 Connecticut 

Washington, D. C. Avenue, N. W. 

Washington, D. C. 
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Offense 

Violation Section 2591(a), 2593(a), Title 26, TJ. S. Code 
Concise statement of judgment or order, giving date, and 
any sentence 

Verdict of guilty, January 20, 1950, 16 months to 4 
years on Count 1; 16 months to 4 years on Count 2, 
sentences to rum concurrently. 

Name of institution where now confined, if not on bail 
D. C. Jail 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment. 

February 11,1950 
Date 

/s/ Evelina L. Roberts 
Appellant 

• • • • 

788 Filed Feb 11 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Name and address of appellant 
James M. Roberts 
744 Girard Street, N. W. 

Washington, D. C. 

Name and address of appellant’s attorney 

Joseph J. Lyman Josiah Lyman 

1424 K Street, N. W. 1025 Connecticut 

Washington 5, D. C. Avenue, N. W. 

Washington, D. C. 

Offense 

Violation Section 2591(a), 2593(a), Title 26, TJ. S. Code 
Concise statement of judgment or order, giving date, and 
any sentence 

Verdict of guilty, January 20, 1950, 20 months to 5 
years on Count 1; 20 months to 5 years, Count 2; 20 
months to 5 years, Count 3; 20 months to 5 years, 
Count 4; all sentences to run concurrently. 


Name of institution where now confined, if not on bail 
D. C. Jail 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment. 

February 11,1950 
Date 

/s/ James M. Roberts 
Appellant 

• • • • 

789 Filed Feb 11 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Name and address of appellant 
James M. Roberts 
744 Girard Street, N. W. 

Washington, D. C. 

Name and address of appellant’s attorney 
Joseph J. Lyrrum Josiah Lyman 

1424 K Street, N. W. 1025 Connecticut 

Washington 5, D. C. Avenue, N. W. 

Washington, D. C. 

Offense 

Violations Sections 2553(a), 2554(a), Title 26 V. S. 
Code 

Concise statement of judgment or order, giving date, and 
any sentence 

Verdict of guilty, January 20 , 1950, 20 months to 5 
years on Count 1; 20 months to 5 years on Count 2; 
said sentences to run concurrently, but, sentences to 
take effect at the expiration of the sentence imposed 
in Criminal No. 1617-49. 

Name of institution where now confined, if not on bail 
D. C. Jail 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment 



February ll, 1950 
Date 
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/s/ James M. Roberts 
Appellant 

• • • • 

790 Filed Feb 11 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Name and address of appellant 
James M. Roberts 
744 Girard Street, N. W. 

Washington, D. C, 

Name and address of appellant’s attorney 

Joseph J. Lyman Josiah Lyman 

1424 K Street, N. W. 1025 Connecticut 

Washington, D. C. Aven., N. W. 

Washington, D. C. 

Offense 

Violation Sections 2591(a), 2593(a), Title 26, U. S. 
Code 

Concise statement of judgment or order, giving date, and 
any sentence 

Verdict of guilty, Jomuary 20, 1950, 20 months to 5 
years on Count 1; 20 months to 5 years on Count 2; 
said sentences to rwn concurrently, but this sentence 
is to take effect at the expiration of the sentence im¬ 
posed in Criminal No. 1621-49. 

Name of institution where now confined, if not on bail 
D. C. Jail 

I, the above-named appellant, hereby appeal to the' 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment. 

February 11,1950 
Date 


/s/ James M. Roberts 
Appellant 
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• • • • 

791 Filed Feb 11 1950 Harry M. Hall, Clerk 

Notice of Appeal 

Name and address of appellant 
Evelina L. Roberts 
744 Girard Street, N. W. 

Washington, D. C. 

Name and address of appellant’s attorney 

Joseph J. Lyman Josiah Lyman 

1424 K St., N. W. 1025 Cornu. Ave., N. W. 

Washington, D. C. Washington, D. C. 

Offense 

Violation Sections 2591(a), 2593(a), Title 26, U. S. 
Code 

Concise statement of judgment or order, giving date, and 
any sentence 

Verdict of guilty, January 20, 1950, 16 months to 4 
years on Count 1; 16 months to 4 years on count 2, 
said sentences to run concurrently with the sentences 
imposed in Criminal No. 1616-49. 

Name of institution where now confined, if not on bail 
D. C. Jail 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment. 

February 11,1950 
Date 


/s/ Evalena L. Roberts 
Appellant 
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792 Filed Apr 5 1950 Harry M. Hull, Clerk 

Defendant's Ex. No. 4 

COCAINE 

Cocaina 

Cocain. 


■CH-COOCHa 


H H 
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1 
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Cocaine is an alkaloid obtained from tbe leaves of 
Erythroxylon Coca Lamarck and other species of 
Erythroxylon (Fam. Erythroxylaceae), or by synthesis 
from ecgonine or its derivatives. 


• • • • 


808 Filed May 15 1950 Harry M. Hull, Clerk 

THE UNITED STATES OF AMERICA, 

Plaintiff 

v. 

EVALINA L. ROBERTS, 

Defendant 

Criminal No. 1616-49 


Order 

Upon consideration of defendant’s motion to examine 
property and after argument of counsel in Open Court and 
it appearing that good cause has been shown for the grant¬ 
ing of defendant’s motion, it is by the Court this _ 

day of December, 1949 

ORDERED 

That plaintiff be required to furnish the defendant with 
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a sample of the portion of the- marihuana cigarette de¬ 
scribed in the first count of the indictment and that the 
plaintiff be required to furnish the defendant with a sam¬ 
ple of the marihuana described in the second count of the 
indictment for chemical analysis by an accredited analyst, 
furnished at the defendant’s expense with the limitation 
that the analysis be conducted in the laboratory of the 
Bureau of Narcotics. 

IT IS FURTHER ORDERED 

That the aforesaid samples be furnished to the defend¬ 
ant not later than the _ day of December 1949. 


Judge 

• • • • 

809 Filed May 15,1950 Harry M. Hull, Clerk 

THE UNITED STATES OF AMERICA, 

Plaintiff 

v. 

JAMES M. ROBERTS, 

Defendant 

Criminal No. 1617-49 
Order 

Upon consideration of defendant’s motion to examine 
property and after argument of counsel in open Court 
and it appearing that good cause has been shown for the. 
granting of defendant’s motion, it is by the Court this 
-day of December, 1949 

ORDERED 

That the plaintiff furnish the defendant with a sample 
of the single marihuana cigarette described in the first 
count of the indictment, and, that the plaintiff furnish 
the defendant with a sample of the marihuana described 
in the second count of the indictment, and, that the plain¬ 
tiff furnish the defendant with samples of the four man- 
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huana cigarettes described in the third count of the in¬ 
dictment, and, that the plaintiff furnish the defendant 
with a sample of the marihuana described in the fourth 
count of the indictment for chemical analysis by an accred¬ 
ited analyst, furnished at the defendant’s expense with the 
limitation that the analysis be conducted in the laboratory 
of the Bureau of Narcotics. 

IT IS FURTHER ORDERED 

That the aforesaid samples be furnished to the defend¬ 
ant not later than the_day of December, 1949. 


Judge 

• • • • 

316 Ex. # 1 

TREASURY DEPARTMENT 
BUREAU OF NARCOTICS 
75349 

District No. 5 Case No. DC-110-M 

Name James Roberts Alias Jim Yellow 

Address 744 Girard St., N. W., 

Wash., D. C., Apt. 109 
Evidence 1 marihuana cigarette butt. 

How obtained Given to H. W. Chappell 
Where obtained 744 Girard St. N. W., 

Wash., D. C., Apt. 109 
Date 10/7/49 Time 9:30 p. m. 

Amount paid, $_ 

Witnesses James J. Jackson 
Agent reporting case T. W. Andrew 
Remarks Counted, sealed and delivered to U. S. Chemist, 
Wash., D. C., by J. F. McPortland 
Form 150—Evidence Envelope—(Rev. January 1936) 

• • • • 
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819 Exhibit No. 6 

TREASURY DEPARTMENT 
BUREAU OF NARCOTICS 
75346 

District No. 5 Case No. DC-2130 

Name James Roberts Alias Jim Yellow 

Address 744 Girard St. N. W. 

Washington, D. C. 

Evidence 7 grains of cocaine, enclosed in a small manila 
envelope. One empty capsule containing traces 
of cocaine. 

How obtained Purchased by Inf. Watson 
Where obtained 744 Girard St., N. W., 

Washington, D. C. Apt. 109 
Date 10-6-49 Time 5:00 P. M. 

Amount paid, $ 30.00 
Witnesses Agent H. W. Chappell 
Informer Watson 
Agent reporting case 
Remarks Delivered to U. S. Chemist 
On: 

By: Frank D. Rapport 

Form 150—Evidence Envelope—(Rev. January 1936) 

• • * • 

2 The above-entitled cases came on for trial at 1:30 
o’clock p. m., Wednesday, January 11, 1950, 

• • • • 

72 James Watson, 

was called as a witness for and on behalf of the 
United States and, being first duly sworn, was examined 
and testified as follows: 

• • • • 

81 Q When you arrived at the door of the apartment, 
what did you do? A I saw Mr. Roberts standing 
outside the door of the apartment 
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• • • • 

82 Q Go ahead. Tell us what else happened. A I 
went inside and sat down. 

Q Inside where? A Inside the apartment, and sat 
down and talked. 

Q You talked to who? A Mr. Roberts. I told him 
that someone else was with me, and I told him who it was, 
said that it was a white fellow, and he said it was all right, 
I could bring him in the house. 

Q What did you do? A I went back out and brought 
Chappell in. 

• • • • 

83 Q All right. And was there anything further 
said at that time? A Well, we talked about gen¬ 
eral things, and finally we got around to the subject of 
marijuana. 

• • • • 

84 Q All right. Now, you say that the conversation 
—we will try to get it in consecutive continuity— 

you say this conversation went to marijuana. What was 
said about that? A That first came up about, he asked 
me where I stayed, and I told him I was in the Dunbar, 
and he told me to get out of that hotel. 

Q Did he say why? A Yes, he says he had 

85 some stuff over there, cocaine, five and a half ounces, 
and tried to get it out of there and couldn’t get it. 

He said the detective over there was no good, that he 
tried to get the stuff, and he told me to get out of there 
or I would get in jail; and I told him I didn’t have any 
cocaine, or anything, and he said he had some reefers in 
the house. 

Q He what? A He had some reefers in the house. 
THE COURT: Keep your voice up. 

BY MR. MCLAUGHLIN: 

Q After he said that, what was said or done after that? 
A He brought it out. 
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Q Where did he bring it out when you say he said he 
had some reefers? A Yes. 

Q Where did he bring them from? A He came out 
from another room. I didn’t see where he came from. 

Q Was it in any kind of container? A On a hat box 
lid. 

Q How much would you say was on the hatbox lid? A 
About three ounces. 

Q What was done with that, if anything? 

86 A Mrs. Roberts and myself rolled some of it up. 

Q How many did you roll, would you say? A 
I didn’t count them; several. 

Q And what happened to those, if you recall? A All 
of us smoked it except Mr. Roberts. 

Q Was there anything said at that time why he didn’t? 
A He said—I said it was pretty good. 

THE COURT: Talk plain. 

THE WITNESS: He said it was from Kentucky. He 
said it was good Kentucky stuff. 

• • * • 

Q What happened after that in the apartment? A 
We talked a while longer. 

Q What were you talking about? A I wanted some 
of it. 

Q Some of what? A The marijuana. 

87 Q And what did you say to Roberts about it? 
A I told him, and he said I could have some and 

roll it up; I rolled several and laid them on the little coffee 
table, and Mr. Chappell put some in his pocket, and Mrs. 
Roberts put some in her purse, and we were going to 
leave; somebody suggested that we go to a night club 
somewhere. 

• • • • 

88 Q And from the club where did you go? A I 
told him I wanted some more of that marijuana. 

Q You told who? A Mr. Roberts. 
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Q Yes? A So he said he would take us back to the 
house to get some before we left. 

Q Did you go back to the house? A Yes, sir, we 
went back to the house. 

Q And was that the same address, 744 Girard Street, 
Northwest, Washington, D. C.—in the District of Colum¬ 
bia? A Yes, sir. 

Q When you got back to Roberts* house what hap¬ 
pened? A He gave us some more. 

Q Did you go in the house? A Yes, we went in the 
house. 

89 Q Who went in the house? A All of us. 

Q What happened after you went in the house? 
A We talked a few minutes, and rolled some more and 
left. 

• • • • 

122 Cross-Examination 

BY MR. JOSEPH LYMAN: 

• • • • 

149 Q Did you smoke any of this whatever-you-call- 

it that afternoon? A Yes. 

Q And you remember everything that happened after 
you smoked that? A Yes. 

• • • • 

150 Q When you smoked this cigarette, Mr. Jackson, 
did you get an intoxicated sensation? A No. 

Q Did you get any fear of death, or become panicky? 
A No. 

Q Did you become talkative, or have a feeling of a 
vivid sense of happiness? A No. 

Q Did your limbs become light, as though you were 
going to take off? A No. 

Q Did your arms and legs seem of greater length, and 
your head seem to come up to a point? A No. 
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Q Did your sense of perception indicate that the 
151 colors were much brighter than they first were! A 
No. 

Q Did the people’s faces become more clear than 
normally? A No. 

Q Did things in general in the room appear more 
beautiful than they had when you walked in? A No. 

Q Did you get that feeling of looking through the 
wrong end of a telescope and things were far away? A 
No. 

• • • • 

162 BY MR. JOSEPH LYMAN: 

Q Mr. Jackson, do you smoke ordinary ciga¬ 
rettes? A Yes. 

Q Chesterfields, or some popular type? A Yes. 

Q Do you usually carry them with you? A I don’t 
understand. 

Q Do you usually carry them with you in a package? 
A Yes. 

Q Did you smoke any cigarettes of the usual type on 
that Friday or Saturday when you visited the Roberts? 
A Yes. 

Q And they came out of a package that you had? A 
Yes, sir. 

Q What kind of a package was that, I mean the brand? 
A Chesterfields. 

163 Q When you were in Roberts’ house, didn’t you 
also find Chesterfields in a cigarette box on the 

coffee table in the living room? A I don’t know, I didn’t 
look. 

Q Did anyone else pass Chesterfields or Lucky Strikes 
around? A I guess so. 

Q In other words, there was an actual passing of ciga¬ 
rettes in the room? A I guess so. 

• • • * 

Q Did you offer anybody a cigarette from your pack¬ 
age ? A I don’t know. 
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Q Yes? A So he said he would take us back to the 
house to get some before we left. 

Q Did you go back to the house? A Yes, sir, we 
went back to the house. 

Q And was that the same address, 744 Girard Street, 
Northwest, Washington, D. C.—in the District of Colum¬ 
bia? A Yes, sir. 

Q When you got back to Roberts’ house what hap¬ 
pened? A He gave us some more. 

Q Did you go in the house? A Yes, we went in the 
house. 

89 Q Who went in the house? A All of us. 

Q What happened after you went in the house? 
A We talked a few minutes, and rolled some more and 
left. 

• • • • 

122 Cross-Examination 

BY MR. JOSEPH LYMAN: 

• • • • 

149 Q Did you smoke any of this whatever-you-call- 

it that afternoon? A Yes. 

Q And you remember everything that happened after 
you smoked that? A Yes. 

• • • • 

150 Q When you smoked this cigarette, Mr. Jackson, 
did you get an intoxicated sensation? A No. 

Q Did you get any fear of death, or become panicky? 
A No. 

Q Did you become talkative, or have a feeling of a 
vivid sense of happiness? A No. 

Q Did your limbs become light, as though you were 
going to take off? A No. 

Q Did your arms and legs seem of greater length, and 
your head seem to come up to a point? A No. 
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Q Did your sense of perception indicate that the 
151 colors were much brighter than they first were? A 
No. 

Q Did the people’s faces become more clear than 
normally? A No. 

Q Did things in general in the room appear more 
beautiful than they had when you walked in? A No. 

Q Did you get that feeling of looking through the 
wrong end of a telescope and things were far away? A 
No. 

* * • • 

162 BY MR. JOSEPH LYMAN: 

Q Mr. Jackson, do you smoke ordinary ciga¬ 
rettes? A Yes. 

Q Chesterfields, or some popular type? A Yes. 

Q Do you usually carry them with you? A I don’t 
understand. 

Q Do you usually carry them with you in a package? 
A Yes. 

Q Did you smoke any cigarettes of the usual type on 
that Friday or Saturday when you visited the Roberts? 
A Yes. 

Q And they came out of a package that you had? A 
Yes, sir. 

Q What kind of a package was that, I mean the brand? 
A Chesterfields. 

163 Q When you were in Roberts’ house, didn’t you 
also find Chesterfields in a cigarette box on the 

coffee table in the living room? A I don’t know, I didn’t 
look. 

Q Did anyone else pass Chesterfields or Lucky Strikes 
around? A I guess so. 

Q In other words, there was an actual passing of ciga¬ 
rettes in the room? A I guess so. 

• * « * 

Q Did you offer anybody a cigarette from your pack¬ 
age? A I don’t know. 
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• • * • 

Q Was anyone else there smoking ordinary cigarettes 
besides yourself? A Yes. 

Q Do you know where they got the cigarettes 
164 from, the ordinary cigarette? A I don’t know 
where they came from. 

• • • • 

188 Howard W. Chappell, 

was called as a witness for and on behalf of the 
United States and, being first duly sworn, wras examined 
and testified as follows: 

• • * * 

197 What happened after that? A Roberts asked 
Watson w’here he was staying—no, prior to that, all 

the time this conversation was going on about the gun, and 
he asked Watson where he wras staying, and Watson said 
at the Dunbar Hotel, and at that Roberts, who was sitting 
on the couch, sat up and in a very changed attitude— 

• • • • 

198 A He said, * ‘Man, get out of that. Dunbar Hotel/’ 
He said, “They have a detective over there,” he 

accompanied that with profanity in describing the detec¬ 
tive and said, “The man is no good, he cost me a lot of 
money. I had five and a half ounces of pure stuff down 
there, pure cocaine, and I went down there and offered that 
man $500 to let me have a key for two minutes to get in 
there to get it out of there, and the man turned me down.” 
He said, “He is no good.” 

And I said, “Do you mean you offered this man $500 
for a key for two minutes and he turned you down?” 

And he said yes, he had the stuff in there, and it cost 
him a lot of money, and then he called the police. 

• • • • 

A He said, “The police department came over and got 
this five and a half ounces of cocaine,” and proceeded to 
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describe the cocaine, that it was of English origin, 

199 that it still had stamps on it, and that the seals had 
not been broken, and there was some more conver¬ 
sation with regard to the stupidity of the detective for 
disregarding the chance of making $500, and at that point 
he warned Watson to get out of that hotel. 

And he said, “Man, I am all clean, I don’t have a thing 
with me, I didn’t bring any with me from Detroit,” and 
said he didn’t have any cocaine for any—or marijuana; 
and Roberts went into the bedroom and came back with a 
man’s hatbox top, and on top of that was a pile of mari¬ 
juana, I surmise— 

• • • • 

THE WITNESS: He brought in a quantity of sub¬ 
stance on this hatbox top. 

• * • • 

Q Did he say anything about what that substance was? 
A He didn’t mention it as marijuana, he said “pot.” 

• * • • 

200 Q When he brought it out, what did Roberts do 
with it? A He set it on the table in the center of 

the room. 

• • • • 

Q And what was done with it at that time by anyone? 
A Mr. Watson rolled one marijuana cigarette for himself 
and one for me, and then Mrs. Roberts took some cigarette 
papers and rolled one for herself and one for Dorothy, 
and then they proceeded to smoke them. 

Q And what else happened in there at that time? A 
About that time the one cigarette that I was holding got 
down very short. I got up and went to the bathroom to 
put it in the toilet and flush it down; and when I came out 
Mr. Roberts said, “You don’t need to be so careful around 
here, nobody would try to get into my house.” 

And I said, “Well, I am just “being careful, I don’t know 
Washington.” 
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Q What else happened, if anything? A We sat 
201 there and continued the conversation. Mrs. Roberts 
rolled, I think in the course of the two hours, an¬ 
other four or five cigarettes of this substance, one or two 
of which she dropped in her handbag, and then Mr. 
Roberts suggested that we go to a night club. 

Prior to that time I had one more cigarette— 

• * • • 

205 Q So as to try to get the continuity, I think your 
last response to a question last Thursday was that 

you had smoked a cigarette down to the butt and threw 
it into the commode. Is that correct? A That is correct. 

Q Go on from there. A When we returned to the 
room Mr. Roberts made the remark it was not necessary 
to go to all that precaution, that he— 

Q Well, use the exact words that were used in the con- 
conversation, Mr. Chappell. A He stated it was not 
necessary to go to all that trouble to hide it because no¬ 
body dared to come into that apartment, and just to leave 
it laying in the ashtray. 

Q What was said or done after that? A Then Mr. 
Roberts suggested we go to a night club, and in the mean¬ 
time Mrs. Roberts had mixed me a drink of whiskey and 
gingerale, and while I was finishing that Mrs. Roberts 
smoked another cigarette, and Mrs. Martin smoked an¬ 
other cigarette. 

• • • * 

206 Q What happened after that? A After that 
we got our hats and coats and departed for the 

night club. 

• • • • 

207 Q How did you get to the night club? A Mr. 
Roberts and Mrs. Roberts got in the front seat of 

his Cadillac automobile, and Mr. Watson, Mrs. Martin and 
myself got into the rear seat. 

Q What happened while you were driving to the night 
club in the automobile? A Mrs. Roberts drove the auto- 
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mobile, and made some remark that Mr. Roberts had a 
driver’s license, but didn’t want to drive, and she drove. 

Q "Where did you drop Dorothy Martin? A I am not 
too familiar with the streets of Washington. It was dark, 
and she got out of the automobile. 

• • • * 

208 Q What happened after she got out of the auto¬ 
mobile? A After Dorothy got out of the automo¬ 
bile, she took another cigarette from her purse and lighted 
it. 

Q What kind of cigarette was it? A It was a shorter 
cigarette, oh, about one-third diameter; it was one of the 
cigarettes she had rolled at the house before leaving. 

Q What happened after she lit the cigarette? A She 
smoked part of it and handed it back to me. 

Q And what did you do with it when she handed it to 
you? A I simulated smoking it, and it was dark in the 
back seat and I put that out and put it in my pocket. 

* * * • 

Q About how soon after you had received the cigarette 
from Mrs. Roberts had you reached the night club? A 
Oh, it was perhaps ten minutes before we got to the night 
club. 

Q Do you know the name of the night club? A The 
name of the night club was the Bengazi. 

Q And that was in the District of Columbia? 

209 A Yes. 

Q And the address where Roberts lived was 
what? A 744 Girard Street. 

Q And that is in the northwest section of the District 
of Columbia? A Yes. 

Q How long would you say it took you to ride from 
Roberts’ house to the night club? A Including the stop 
to let Dorothy out of the car, perhaps 15 minutes. 

• • • • 
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210 Q At the time you left the night club, about 
1:30, or a short time prior to that, did you have any 

further conversation with the defendants Mr. and Mrs. 
Roberts? A I told Mr. Roberts that we didn’t have any 
pot, I mean— 

Q Where were you at that time? A At the night 
club. 

Q All right. What did you say to Mr. Roberts? A I 
told him we didn’t have any pot. 

Q Pot? A That is correct 
Q You refer to pot as what? A Marijuana. 

Q Go ahead and relate the conversation with Mr. Rob¬ 
erts at that time. A He said, in his words, “We 

211 will drop by my place and pick up some for you 
before you leave.” 

• • • • 

Q What happened after you returned to Mr. Roberts’ 
home? A Mr. Roberts went into the bedroom and 
brought out this hatbox lid. 

Q Did you all go into the house? A Yes, sir. 

Q What happened? A He brought this substance in 
the hatbox lid and told us to go ahead and roll up as many 
as we wanted. 

Q Describe that substance that he brought out 

212 of the hatbox. A It was screened material, it had 
been screened through a screen. 

Q You have been a narcotic agent for the Internal 
Revenue for how long? A About two and a half years. 

• • • • 

Q I will ask this—let me reframe it: 

213 From your experience in marijuana cases, I will 
ask you, Mr. Chappell, this material that Mr. 

Roberts brought out on the hatbox on the morning of 
October 8, did it appear to you as being marijuana? 
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A From appearance and odor, I believe it to be mari¬ 
juana. 

Q And what happened to the hatbox with its contents 
on it? A Mr. Watson rolled four cigarettes from this 
substance and laid them on the table. I picked them up, 
placed them in my pocket, and then we left. 

• • * • 

238 Cross-Examination 

• • # • 

253 BY MR. JOSEPH LYMAN: 

Q How many cigarettes were rolled on Friday? 

254 A I didn’t pay much attention to anyone; Mrs. 

Roberts and Mr. Watson rolled I suppose ten. 

• * # • 

Q No, you said you rolled a number on Friday. What 
happened to them? A They were consumed by Mrs. 
Roberts, and one or two by Watson. 

Q And what happened to those you had? A Those I 
had that I simulated smoking, the balance of them was 
eventually used up, and the rest Mrs. Roberts placed in 
her purse. 

Q Despite all of that cigarette rolling on the evening of 
Friday, you obtained one for evidence, is that correct? 
A I obtained two butts for evidence. 

• • * • 

255 Q Did you see anyone else smoke any cigarettes 
from that substance? A Other than those I have 

already mentioned, no. 

Q Did you state Mrs. Roberts drove to the night club 
that night? A She did. 

Q And she was smoking another cigarette made of that 
substance on the way? A That is correct. 

Q I believe you testified that you drove from their 
apartment to the Bengazi night club in two or three min¬ 
utes, is that correct? A No, I didn’t say that. 
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Q What was your testimony? A I said from the 
time we departed from the house, and dropped off Mrs. 
Martin, we arrived at the night club in approximately 15 
minutes. 

Q During that time did Mrs. Roberts have an auto¬ 
mobile accident ? A No. 

256 Q She drove perfectly all right? A She drove 
rather fast, but I believe she drove well. 

• • * * 

265 Q Now, on Saturday, while you were watching 
this foot ball game, it was a football game, wasn’t 
it, on television? A No, it wasn’t a football game. 

Q Baseball game? A Yes. 

Q Were there cigarettes of popular brands being 
passed around? A I had a package of popular brand 
cigarettes. Mr. Watson had a package. I believe Mr. 
Roberts had a package, or at least they had them in the 
apartment. 

• * * • 

267 BY MR. JOSEPH LYMAN: 

Q I believe you testified that when you came 
back to Roberts’ apartment on Saturday at 1:30, you 
brought a bottle of liquor with you. A I brought a bot¬ 
tle of bourbon on Saturday afternoon, that is correct. 

* • * • 

268 Q Did anyone bring any of the substance in the 
hatbox out? Did anybody smoke it, I mean, the 

substance in the hatbox? A Mrs. Roberts and Mr. 
Watson. 

Q How about the popular brand cigarettes? A I be¬ 
lieve I smoked popular brand cigarettes, and Watson 
smoked some of them. 
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323 Lester P. Fisher, 

was called as a witness for and on behalf of the 
United States and, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 
BY MR. McLAUGHLIN: 

Q Now, what is your full name? A Lester P. Fisher. 
Q Where are you employed, Mr. Fisher? A In the 
Bureau of Internal Revenue, in the Collector’s Office. 

• • * • 

330 Cross-Examination 

BY MR. JOSEPH LYMAN: 

333 Q On Mr. Roberts—when did you make a de¬ 
mand on him? A On December 16th. 

Q And that was after the indictment, wasn’t it? A I 
am not aware of when the indictment was. 

• • • • 

334 Q Is this your signature, Mr. Fisher? A Yes, 
it is. 

Q And you handed this to Mr. Roberts on December— 
A December 16. 

* * * * 

MR. JOSEPH LYMAN: Your Honor, at this time we 
would like to ask the Court to take judicial notice of the 
date of the indictment, and have it in the record so the 
jury knows the date of the indictment. 

THE COURT: You may state it if you wish. 

• • • • 

MR. JOSEPH LYMAN: If the Court please, in Crim¬ 
inal No. 1617-49, United States v. James M. Roberts, the 
indictment was returned in open court November 7, 1949. 
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MR. JOSEPH LYMAN: In Criminal No. 1691-49, 
United States of America v. James M. Roberts and Eva- 
lina Roberts, the indictment was returned in open court 
November 14,1949. 

* • * * 

336 MR. JOSEPH LYMAN: We move that all the 
testimony relating to the alleged marijuana of 
which Roberts was a transferee be stricken at this point 
and that no further reference be made to it, because an 
essential element of the offense has been or was committed 
after the indictment had been returned, of which the 
Grand Jury could not possibly have had any knowledge. 

• • • • 

THE COURT: That is only as to the measure of proof, 
isn’t it? 

357 Albert A. Spear, 

-was called as a witness for and on behalf of the 
United States and, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 

BY MR. McLAUGHLIN: 

• • * * 

358 Q Where are you employed? A Bureau of 
Internal Revenue. 

Q And in what capacity? A Chemist. 

Q And you have been employed in that capacity for 
what period of time? A Thirty-one years the 1st of 
February. 

Q And during that time you have testified in the Dis¬ 
trict Courts as an expert, have you, many times? A In 
practically every narcotic case that has been tried since 
1920. 

• • * • 
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359 Q And after Exhibit 1 was received by yon from 
Agent McPartland, did you make any analysis of 

its contents? A Yes. 

Q What analysis did you make, and what conclusion 
did you arrive at? A It is one cigarette butt containing 
marijuana. 

MR. JOSEPH LYMAN: Just a minute. Mr. Mc¬ 
Laughlin has not qualified Dr. Spear as an organic chem¬ 
ist, and when he says that I would like to know what his 
experience has been. 

MR. McLAUGHLIN: Do you mean you want to qual¬ 
ify him? Go ahead. 

MR. JOSEPH LYMAN: No, he is your witness. 

THE COURT: You may inquire if you wish. 

BY MR. JOSEPH LYMAN: 

Q Dr. Spear, where did you study chemistry? A 
George Washington. 

360 Q And when did you study? A Oh, I grad¬ 
uated about 1922 or ’23, I think it was. 

Q And at George Washington did you receive a de¬ 
gree? A I did. 

Q And what degree was that, Doctor? A A.B., spe¬ 
cializing in chemistry. 

Q That was an A.B. in chemistry? A Yes, sir. 

Q And how many years did you study chemistry to get 
your A.B. degree? A Oh, I guess it was around six or 
seven years. 

Q When did you get that degree, Doctor, I mean? A 
I think it was 1922 or ’23, I am not sure, it has been so 
long. 

Q Have you pursued any courses of study since that 
time? A I started in this laboratory in 1919, and I have 
been there ever since. 

Q At George Washington did you take organic as well 
as inorganic chemistry? A I taught organic as an assist¬ 
ant. 

Q Taught organic how many years? A Oh, I don’t 
recall, it has been so long. 
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Q Two or three years? A Two or three. 

361 Q And you went into the subject of plant alka¬ 
loids? A Yes, I think I did. 

Q You are not sure? A No. 

Q Plant alkaloids, do you recall any special studies 
you made in plant alkaloids? A Not in marijuana, no. 
We didn’t study anything in plants. 

Q I don’t mean plants, I mean the chemical substances 
derived from plants from which drugs are made. Did you 
make any special study in that? A I took the regular 
course. 

Q The A. B. course? A Yes. 

Q When you taught organic, Doctor, did you come to 
that subject of plant alkaloids? A I don’t recall in 30 
years. 

Q • • • Doctor, have you written any papers? A 
No, I haven’t. In doing this court work here, you don’t 
get a chance to do anything. 

Q I appreciate that. I am trying to qualify you. A 
And you don’t get a chance. 

362 Q You have writen no books? A No. 

Q And you have studied no authorities? A I 
use them as reference books. 

• • • • 

Q Are you acquainted with the United States Pharma¬ 
copoeia? A Yes, I use it. 

Q Do you consider it an authority? A That is an au¬ 
thority anywhere. 

Q Do you consider Paul Karrer of the University of 
Zurich, Switzerland, on organic chemistry, do you con¬ 
sider him an authority on organic chemistry? A Yes, sir. 

• • • * 

363 Q Do you consider in your study of 20 years, 
Dr. Thomas Henry on plant alkaloids, do you con¬ 
sider that an authority? A Yes, but you don’t read those, 
you use them as reference. 
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Q But you do consider him an authority? A Yes. 

Q Have you had occasion to use that? A Yes, sir. 

Q Have you had occasion to use United States Dis¬ 
pensary by Wood and Osol? A Yes, we use it as refer¬ 
ence. 

Q I believe your answer was that you use that 
364 as an authority? A Yes, sir. 

• • * # 

366 Q Mr. Spear, isn’t it a fact that the field of 
plant alkaloids, of which the alleged narcotics are 

a part, is considered a highly specialized field in organic 
chemistry? A Yes, it is. 

Q And if I am repeating myself, Doctor, you tell me— 
I want to ask you this question again for continuity: 
Have you read any papers, or done any graduate study, 
in the field of plant alkaloids? A No. 

* • • # 

367 Q And when you left George Washington you 
went with the Bureau of Narcotics? A Been there 

since 1919. 

Q And your experience for the most part, then, has 
been in the laboratories ? A That is right. 

Q And your experience then for the most part is labora¬ 
tory technique? A In the analyzing of various sub¬ 
stances, narcotics and so forth. 

Q Your experience, then, Mr. Spear, is determining the 
reaction of one substance on another in getting a result? 
A In determining and identifying narcotics. 

Q And you determine whether or not they are nar¬ 
cotics from using the reference books? A No, sir, in 
analyzing. 

• * • • 

368 Q And you only know they are narcotics by 
reason of the reference book which states that that 

is a possible result? A I know it from experience. 

Q Your experience is limited to this laboratory tech- 
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nique since you left the University? A Based on 31 
years of identifying narcotics. 

Q In the laboratory. A Yes. 

Q Different techniques? A Yes. 

Q And not by university study or research? A I 
don’t get time for research. 

• • • • 

MR. JOSEPH LYMAN: Your Honor, based upon Mr. 
Spear’s testimony that he has no specialized training in 
the field of plant alkaloids, and the further statement that 
the field of plant alkaloids is a highly specialized field of 
organic chemistry, and that he has had no research 
369 in that field to keep up with trends, and although 
he has stated his experience is limited to the labo¬ 
ratory technique, and analysis, I feel that he is not quali¬ 
fied to pass upon substances which, in their nature, must 
be plant alkaloids. 

• • • • 

MR. JOSEPH LYMAN: Therefore I move that any 
testimony he may give as an expert be stricken. 

THE COURT: The motion is overruled. 

• * • • 

379 Cross-Examvn/dion 

BY MR JOSEPH LYMAN: 

Q Doctor, do you have your laboratory notes on Ex¬ 
periment 75251, which are the notes on Government Exhi¬ 
bit 1, which I believe you testified was a cigarette butt 
containing marijuana? A Yes, sir. 

Q May I see them, please? A There they are, right 
there (indicating). The same thing is on the envelope 
that is in the book. 

Q May I hold it a minute? Doctor, according 

380 to your notes, which read 75351, one cigarette butt, 
marijuana, is that the analysis? A It is the result 

of it, yes. 
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Q I ask you for a report of your laboratory notes on 
what you did to determine this was marijuana. A I 
didn’t put down what I did. It is the result. I put the 
result in the book, and I put it on the envelope, the con¬ 
tainer. 

Q Then you have no notes as to what you did to 
determine that result? A No, I know what I did. 

Q Well, Doctor—Mr. Spear, how many experiments 
have you made? A Thousands. 

Q This year? A This year? Oh, I couldn’t say. 

Q Hundreds, is that right? A I guess so. 

Q And you are here today to identify Exhibit 1 as 
marijuana without any notes to tell me how you arrived 
at it? A I know how I arrived at it. 

Q What did your analysis consist of? A Well, with 
marijuana, the best way to identify it— 

Q No, what you did. A I am telling you what 
381 I did; if I have any experience in identifying it under 
the microscope, then that is checked with a chemical. 

Q And what chemical do you use? A Degene agent. 

Q Now, what is Degene? A An acid. 

Q And what color reaction did you get? A Well, it 
starts out with slate, goes to green, and blue, and ends 
up with a blue coloration. 

Q Mr. Spear, that would be a test when you know what 
the substance is? A No. 

Q Free from impurities, is that right? A What do 
you mean by free from impurities? 

Q If you have the pure marijuana leaf from the hemp 
plant, and you pick it off the plant, you know where the 
Degene reaction would give you color, isn’t that so ? A It 
would give it to you whether you take it off the plant, or 
not. 

Q Suppose you have a mixture of various substances, 
you have no idea what they are, they are strange to you, 
isn’t it possible that Degene reaction could possibly give 
you a blue color and you still have another substance? 
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A Yes, but let me finish; any other substance except 
marijuana, if you extract it with chloroform, can’t 

382 be extracted. Marijuana is the only one that is 
extracted by chloroform. 

Q But you didn’t do that. A I did. It is routine. 

Q Isn’t it a fact, Mr. Spear, that if you had no idea 
what this substance was at all, and you didn’t when it 
came in, did you ? A Sure, I had an idea what it was. 

Q Did somebody tell you what it was? A It said on 
the envelope. 

Q That it was marijuana? A No, I didn’t say that. 
Q Then you didn’t know what it was when it came in? 
A I said I had an idea. 

Q You just specifically take marijuana without im¬ 
purities? A No, I can identify marijuana under the 
microscope, whether there are impurities, or not; it can 
be picked out. 

Q And you conducted a chemical analysis, didn’t you? 
A Yes. 

Q Let’s call it a chemical analysis. Isn’t it a fact that 
if you have no idea what the substance is, and you want 
to conduct a qualitative analysis, isn’t it routine procedure 
that you go through a series of eliminative steps? A It 
depends on what the substance is. 

383 Q If you have no idea what it is, Doctor, you 
must go through a series of steps of elimination? 

A Surely. 

Q What steps of elimination did you go through? 

You— A I didn’t go through any. 

* • • • 

Q You are given a substance and you conduct a quali¬ 
tative analysis. Isn’t it necessary that you must go 
through a series of eliminative steps to determine whether 
or not it is marijuana? A Not marijuana, no, the best 
way to do is by microscope. 

Q That is— A That is just to check up if you attor¬ 
neys ask it. 



51A 


Q If the best way is by the microscope, why do you 
bother with the analysis? A Because we expect you 
attorneys to ask us that. 

Q Then it wouldn’t determine this was mari- 

384 juana? A Yes, if you extract it with choloroform. 

* * * # 

Q In other words, a chemical reaction isn’t universally 
accepted as a true identity of the substance, is it? A 
Yes, that is recognized. 

Q Would you say it is universally accepted? A Yes, 
it is universally accepted. 

Q Doctor, I believe you stated the United States Dis¬ 
pensatory is an authority in this field. A Yes, sir. 

Q I want to read a statement from this book and ask 
you if it coincides with your opinion about this case, read¬ 
ing from the United States Dispensatory, By Wood 

385 and Osol, page 1301, and it describes the Beam test 
Have you ever heard of the Beam test? A Sure. 

Q Is that as good as Degene reaction? A Yes, it is 
good. 

Q Would you give it the same credence as the Degene 
reaction? A Yes. 

Q Is it as good as the Degene reaction? A Yes. 

Q You could use them interchangeably to get the re¬ 
sult? 

THE COURT: He said you could. 

BY MR. JOSEPH LYMAN: 

Q Now, Beam’s reaction is this, according to this book, 
and let me know if your opinion coincides with it. It says: 

“The method originated by William Beam (known as the 
Beam test) more or less modified, is the one which is most 
frequently employed. Beam suggested two tests, both 
applied on an ethyl acetate extract of the drug. In solu¬ 
tion of potassium hydroxide—In the first test, the extract 
is treated with an alcoholic solution of potassium hydroxide 
which yields with cannabis a purple color.” 
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A Yes, but let me finish; any other substance except 
marijuana, if you extract it with chloroform, can’t 

382 be extracted. Marijuana is the only one that is 
extracted by chloroform. 

Q But you didn’t do that. A I did. It is routine. 

Q Isn’t it a fact, Mr. Spear, that if you had no idea 
what this substance was at all, and you didn’t when it 
came in, did you! A Sure, I had an idea what it was. 

Q Did somebody tell you what it was? A It said on 
the envelope. 

Q That it was marijuana? A No, I didn’t say that. 
Q Then you didn’t know what it was when it came in? 
A I said I had an idea. 

Q You just specifically take marijuana without im¬ 
purities? A No, I can identify marijuana under the 
microscope, whether there are impurities, or not; it can 
be picked out. 

Q And you conducted a chemical analysis, didn’t you? 
A Yes. 

Q Let’s call it a chemical analysis. Isn’t it a fact that 
if you have no idea what the substance is, and you want 
to conduct a qualitative analysis, isn’t it routine procedure 
that you go through a series of eliminative steps? A It 
depends on what the substance is. 

383 Q If you have no idea what it is, Doctor, you 
must go through a series of steps of elimination? 

A Surely. 

Q What steps of elimination did you go through? 

You— A I didn’t go through any. 

• • • • 

Q You are given a substance and you conduct a quali¬ 
tative analysis. Isn’t it necessary that you must go 
through a series of eliminative steps to determine whether 
or not it is marijuana? A Not marijuana, no, the best 
way to do is by microscope. 

Q That is— A That is just to check up if you attor¬ 
neys ask it. 
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Q If the best way is by the microscope, why do you 
bother with the analysis? A Because we expect you 
attorneys to ask us that. 

Q Then it wouldn’t determine this was mari- 

384 juana? A Yes, if you extract it with choloroform. 

* • • * 

Q In other words, a chemical reaction isn’t universally 
accepted as a true identity of the substance, is it? A 
Yes, that is recognized. 

Q Would you say it is universally accepted? A Yes, 
it is universally accepted. 

Q Doctor, I believe you stated the United States Dis¬ 
pensatory is an authority in this field. A Yes, sir. 

Q I want to read a statement from this book and ask 
you if it coincides with your opinion about this case, read¬ 
ing from the United States Dispensatory, By Wood 

385 and Osol, page 1301, and it describes the Beam test 
Have you ever heard of the Beam test? A Sur.e. 

Q Is that as good as Degene reaction? A Yes, it is 
good. 

Q Would you give it the same credence as the Degene 
reaction? A Yes. 

Q Is it as good as the Degene reaction? A Yes. 

Q You could use them interchangeably to get the re¬ 
sult? 

THE COURT: He said you could. 

BY MR. JOSEPH LYMAN: 

Q Now, Beam’s reaction is this, according to this book, 
and let me know if your opinion coincides with it. It says: 

“The method originated by William Beam (known as the 
Beam test) more or less modified, is the one which is most 
frequently employed. Beam suggested two tests, both 
applied on an ethyl acetate extract of the drug. In solu¬ 
tion of potassium hydroxide—In the first test, the extract 
is treated with an alcoholic solution of potassium hydroxide 
which yields with cannabis a purple color.” 
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• * • • 

3S6 ‘ ‘The second test was with a saturated solution 

of hydrogen chloride in alcohol which gives a cherry- 
red with cannabis.” 

Do you agree with this authority on that? 

A That’s right. 

Q Now, it goes further and says: 

“The reliability of the test is not universally conceded.” 
That is the Beam test. 

A I am talking about Degene. 

Q You just said Beam and Degene are the same. 

MR. McLAUGHLIN: He is arguing now. 

# • • • 

MR. JOSEPH LYMAN: I want to read further and 
ask you if your opinion coincides with this authority. 

• • • • 

387 BY MR. JOSEPH LYMAN: 

Q “The chemistry of cannabis has for many 
years been obscure. Recently, much light has been thrown 
on the subject but the problem is not yet completely 
solved.” Does that coincide with your opinion, Doctor? 
A Sure. 

Q Does this further coincide with your opinion: 
“There being no chemical assay method available for 
cannabis attempts have been made to standarize it biologi¬ 
cally.” 

Doctor, did you conduct a biological test? 

A No, sir, I am not a biologist 

• • • • 

388 Q Do you agree with this authority? A If the 
book says so it must be, but I don’t know. 

• • • • 

391 BY MR. JOSEPH LYMAN: 

Q You answered, and you did say that the United 
States Dispensatory was an authority on the subject of 
cannabis satavia, did you not? A Yes, sir. 
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Q I want to read a portion from that and ask you if 
it coincides with your opinion. 

THE COURT: Go ahead and read it. 

BY MR. JOSEPH LYMAN: 

Q “Aside from a slight local irritant effect, the action 
of cannabis seems to be limited almost exclusively 
392 to the higher nerve centers. In man this is first 
manifested by a peculiar delirium which is accom¬ 
panied with exaltation of the imaginative function not 
infrequently with hallucinations and later by a remarkable 
loss of the sense of time. The delirium is often accom¬ 
panied with motor weakness and diminished reflexes and 
generally followed by drowsiness.” 

Does that coincide with your opinion? 

• • • • 

A I don’t know how it affects them. I have had no 
practical experience. 

• • • • 

395 Q Doctor, Mr. Spear, do you have your notes 
on 75349, which is Government Exhibit 2? A What 

is the number? 

Q 75349. A Yes, one cigarette butt, marijuana. 

Q And that is all your laboratory notes contain? A 
That’s right, the same as is on the envelope. 

Q And you have had hundreds of these cases in the 
past year? A I wouldn’t say hundreds of cases, I have 
had hundreds of samples. 

Q In the past year? A Yes, sir. 

Q How long does it take to run one of these tests? 
A I couldn’t tell. Sometimes it takes longer than 
others. 

396 Q How long, as a rule? A I never timed my¬ 
self. 

Q Doctor, isn’t it a fact that between the time you 
received this on October 13th—incidentally, when was your 
analysis finally made? A I haven’t the date it was made. 
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I can give you a date of the report What is that number, 
again? 

Q 75349. A The report was the 26th of October, and 
received the 13th. 

Q The 26th of October. Do you recall the day that 
you made that experiment? A No, sir. 

Q Isn’t it a fact, Mr. Spear, that you have been in 
court testifying constantly, been in court all day on nar¬ 
cotic cases, on marijuana cases, during that period? A 
Yes, I am in court practically every day. 

Q When did you conduct your experiments? A Well, 
when I was in the laboratory. I couldn’t say what time 
it was. 

Q And you had to conduct them hastily, didn’t you? 
A No, I wouldn’t say hastily. 

• • • • 

398 Q Do you have your notes on 75345? A One 
handkerchief, marijuana, 17 grains. 

Q No chemical analysis shown there? A No, I know 
what it is. 

• • • • 

399 Q Will you look at your notes again, Mr. Spear, 
on 75345? A Yes. 

Q WTiat do your notes say? A One handkerchief, 
marijuana, 17 grains. 

• • • • 

Q Mr. Spear, isn’t it a fact that your chemical test 
showed a chemical substance, cannabinol? A Cannabi- 
nol? No. 

• * * * 

400 Q Isn’t that what the chemical tests showed to 
be present? A That is the active resin which 

gives the color. 

Q Oh, that is the active substance, cannabinol is the 
active substance which gives the blue color? A Yes. 

Q And isn’t it a fact that cannabinol exists throughout 
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your whole cannabis plant? A Well, yon don’t get the 
tests— 

Q I didn’t ask you that, I didn’t ask if it exists. I 
asked you if it exists throughout the cannabis satavia. 
A I don’t know whether it exists, or not, but you don’t 
get the tests on the seeds. 

Q Aside from the seeds? A And the stalks. 

Q I didn’t ask you that, either. Isn’t it a fact that 
cannabinol exists throughout the whole plant cannabis 
satavia? A I imagine it would, but it doesn’t give tests. 
Q But it does exist? A I don’t know. 

Q You don’t know whether cannabinol exists through¬ 
out the whole plant cannabis satavia? A I told you I 
don’t know whether it did or not. 

* * • • 

403 Q Mr. Spear, have you ever had occasion to smell 
the odor of burning marijuana? A No, sir. 

Q Do you have any idea as to whether it has a dis¬ 
tinctive odor when it is burning? A I can tell you from 
hearsay. 

Q Will you tell us? A Yes. 

• • • • 

Q Has it ever been described to you? A No, I don’t 
think it has. 

Q But it does have a distinctive odor? A Yes. 

• • • • 

Q Government Exhibit 6, Mr. Spear, I believe you 

testified was in your opinion—do you recall Government 
Exhibit 6? A Yes, sir. 

404 Q And you testified in your opinion it was co¬ 
caine hydrochloride? A That’s right 

Q Do you have an idea, Doctor, as to whether or not 
this substance you found was derived from the cocoa leaf? 
A Cocaine comes from the coca leaf. 

Q Do you have an opinion as to whether that substance 
in Exhibit 6 came from the coca leaf? A Yes, sir. 
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Q Now, do you have your laboratory book with you? 
A Yes. 

Q And would you turn to your experiment 75346— 
pardon me—75346, that’s right? A Nine capsules co¬ 
caine hydrochloride milk sugar, three-quarters grain each; 
one empty capsule too small for analysis. 

Q And that is the extent of your laboratory notes? 
A Yes, sir. 

Q What experiment did you conduct to determine that? 
A Well, it requires a Morris and Wagner’s reagent. 

Q Morris and Wagner’s reagent? A Yes, sir. 

Q What is Morris and Wagner’s reagent? What is 
Morris’? A It is mercuric iodide. 

405 Q And Wagner’s? A That is an iodine solu¬ 
tion. 

Q What does that produce? A It tells you if you 
have an alklaloid. If you do not have a positive test on 
that you have nothing to worry about, and you run the 
crystals as an identifying crystal. 

Q Did you do that? A I did. 

Q What did you find? A That it was cocaine. 

Q What was the description of the crystal? A Plantic 
chloride. 

Q Did you look at those crystals through a microscope? 
A You couldn’t see them unless you did. 

Q And how many sides do they have? A I don’t 
recall how many sides. I know the identifying crystal. 

Q That crystal has a definite form, does it not? A 
That’s right. 

• • • • # 

406 Q Did you run the boiling point test on that? 
A No. 

Q Did you run the melting point test? A No. 

Q Did you run the polarimeter test on it? A No. 

Q As a matter of fact, unless you ran the polarimeter 
test you couldn’t tell positively whether that came from 
the coca leaf or was made synthetically? A As far as 
I know there is no synthetic cocaine. 
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Q There is no synthetic cocaine? A Novacaine. 

Q I am talking about cocaine. Is it your statement 
that there is no such thing as synthetic cocaine? A As 
far as I know, no. 

Q You consider the Pharmacopoeia of the United 
States an authority, do you not? A Yes, sir. 

MR. JOSEPH LYMAN: I ask that this book be admit¬ 
ted in evidence and the Court take judicial notice of it, 
because in the case of Marshall v. United States, 256 Fed. 
273, the Court in that case said the Court takes judicial 
notice of the United States Pharmacopoeia. 

• • • • 

407 MR. JOSEPH LYMAN: I am asking that the 
Court admit into evidence that book and the Court 

take judicial notice of the chemistry in it. 

• • * • 

THE COURT: Read it so the jury may know what it 

is. 

• • • * 

MR. JOSEPH LYMAN: It has a formula which I will 
presently put on the board. It says, 

‘‘Cocaine is an alkaloid obtained from the leaves of 
Erythroxylon coca and other species of Erythroxylon, or 
by synthesis from ecogonine, or its derivatives.’’ 

Do you agree with that, Doctor? 

THE WITNESS: I don’t know. 

• • • • 

408 Q Do you disagree with this, Mr. Spear? A I 
don’t know whether I do, or not. 

MR. JOSEPH LYMAN: Your Honor, I ask again that 
page 137 of the Pharmacopoeia be admitted in evidence. 

THE COURT: It may go in evidence. Read it to the 
jury. 

MR. JOSEPH LYMAN: It is defendant’s Exhibit 4 in 
evidence. 
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(Pag© 137 of Pharmacopoeia was by the Court received 
in evidence as Defendant’s Exhibit No. 4.) 

• • • • 

409 Q Mr. Spear, are you acquainted with the sub¬ 
stance known as ecogonine? A Ecogonine is meth¬ 
anol and benzoic acid. 

Q So if we use the term methyl benzyl ecogonine and 
cocaine we are talking about the same thing? A Yes. 

Q Isn’t it a fact that methyl benzyl ecogonine itself 
has a cocaine property? A I don’t know. 

Q Isn’t it a fact, Doctor, that ecogonine can be syn¬ 
thesized without starting with the coca leaf? A I don’t 
know. 

Q Assuming that it could, Mr. Spear, going from ecogo¬ 
nine that would be synthesized from the laboratory, and 
considering such ecogonine was treated with methyl alcohol 
and benzoic acid, you would then get methyl 

410 benzyl ecogonine, wouldn’t you? A I don’t know. 

Q Doctor, I will put a formula on the board— 
A Don’t ask me anything about formulas. I haven’t 
used them for 25 years. 

Q Doctor, Mr. Spear, I believe you did state in the 
beginning you did recognize Jenkins and Hartung as an 
authority. A Yes. 

• • • • 

411 Q Do you know the formula for ecogonine, Mr. 
Spear? A Methanol— 

Q No, just ecogonine. A No, I don’t try to keep those 
in my mind, nobody does. 

Q Would you know it if you saw it. A I doubt it. 

• • • * 

Q Do you feel, or, in your opinion is this the formula 
of ecogonine, Cs^OaN ? I copied that from page 98, from 
Henry on Plant Alkaloids. Does that coincide with your 
opinion? A If the books says it is, it is. 


Q Doctor, have yon heard of succindialdehyde? A I 
have heard of it. 

Q Do you recognize this to be a structural formula 
(indicating)? A No, I wouldn’t recognize it at alL 

• * * • 

412 Q Do you have an opinion as to whether or not 
this is a structural formula? A No. 

Q I will put this reaction on the board and ask you 
if the following reaction is possible. A I told you I 
haven’t had occasion to use reactions. 

Q I will put it hypothetically to you. Just let me finish 
my formula. Do you know the formula of methylamine? 
A No, I don’t. 

Q Do you recognize this to be the formula of methyl- 
amine? A No, I don’t. 

Q Have you ever heard of acetone? A Yes. 

Q Is that the formula for acetone (indicating) ? A I 
couldn’t tell you. 

• • • • 

413 Q Mr. Spear, I believe you stated that Jenkins 
and Hartung were authorities, didn’t you, in the field 

of medicinal products? A Yes. 

• * * • 

414 MB. JOSEPH LYMAN: And then I state that 
this authority has indicated that these three sub¬ 
stances put together, will yield tropanone. Does that 
coincide with your opinion? 

THE COUBT: You will have to read the authority. 

BY MR. JOSEPH LYMAN: 

Q After reading the authority, after stating it to 
you, do you agree with that authority? Do you have an 
opinion? A No, I have no opinion. 

Q Do you have an opinion as to whether or not tro¬ 
panone, if mixed with sodium and carbon dioxide, treated 
with hydrogen, would or would not result in ecogonine? 
A No, I don’t know. 
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• • * • 

Q Do you have an opinion as to whether or not this 
is a formula for tropanone? A No, sir, I told you I 
hadn’t worked with formulas, or equations for years. 

• • * * 

415 Q Doctor, have you an opinion as to whether or 

not you can go from ecogonine to methyl benzyl 

ecogonine? A No, I have not. 

• • • • 

416 Q Do you have an opinion as to whether or not, 
treating ecogonine with methyl alcohol and benzoic 

acid will result in methyl benzyl ecogonine? A No, sir. 

• • • • 

Q The formula of methyl alcohol, is it not, Doctor, is 
CBUOH? A Yes. 

Q And the formula of benzoic acid is C«H 5 COOH? 
A I don’t recall. I told you I have had no work in 
formulas on cases. 

Q Have you an opinion as to whether ecogonine treated 
with benzoic acid and methyl alcohol— A I have no 
opinion. 

Q —will not give you this (indicating) ? Do you have 
an opinion, Doctor, as to whether this reaction, as to 
whether or not ecogonine treated with benzoic acid 

417 C«H 5 C00H, and methtyl alcohol will, or will not, 
give you methyl benzyl ecogonine, which we have 

agreed is cocaine? A No, sir. 

Q You have no opinion? A No, sir. 

• • • • 

Q Have you any idea what the formula equation would 
be? A I told you I had no occasion to use formulas 

418 in 25 years. Examination of the samples in evidence 
is routine. 

4 

Q I will ask you to examine this, Doctor, as I have 
indicated here, methyl benzol ecogonine, and tell me if 
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there is any difference between that formula and that one 
(indicating). A I don’t see any. 

• • • • 

Q Now, yon tell me which of these two is the coca leaf, 
this one, or that one. A Well, I made the analysis and 
I determined it was cocaine. 

Q But you don’t know whether it came from the coca 
leaf or was made synthetically, do you, Doctor? A The 
coca leaf. 

Q And on what do you base that? A On my experi¬ 
ence. 

Q You just said you had no experience with this, Doc¬ 
tor. A I said with the synthetic, as you call it. 

Q Well, you wouldn’t know synthetic if you saw it? 
A Not if it is the same thing. 

Q Do you notice any difference between this formula 
and the one in Pharmacopoeia, which we show here? 
419 A No. 

Q And didn’t you say the chemical reaction on 
this structure, or similar structure, or identical structure, 
would be the same? A They would have the same for¬ 
mula. 

Q Then you don’t know which is the coca leaf? A No. 

Q And you can’t tell from your analysis then whether 
that came from the coca leaf or synthetic? 

• • • .# 

THE WITNESS: As far as I am concerned, it came 
from the coca leaf. 

BY MB. JOSEPH LYMAN: 

Q I am going to ask you again on what you base that. 
A On my experience. 

Q But you have said you have had no experience with 
this form of cocaine. A Yes. 

Q On what do you base it? A From identifying sam¬ 
ples. 

Q Isn’t it a fact that the only possible way you can 
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tell the difference bewteen natural cocaine and syn- 

420 thetic cocaine is by the polarimeter test? A I 
haven’t run across any synthetic cocaine. 

Q I ask you if you agree with this authority, or if 
you have an opinion as to whether or not your opinion 
just stated coincides with Jenkins and Hartung, page 589: 

“Cocaine may be synthesized by the benzoylation of 
alcoholic hydroxyl group and methylation of the carboxyl 
group in ecogonine. Most of the cocaine used for drug 
purposes is obtained synthetically in this manner.” 

Do you agree or disagree with that? 

A I have no opinion on it. 

Q I believe you said Henry on Plant Alkaloids was 
an authority. A That is right. 

Q Do you have an opinion as to whether this authority 
is in accordance with your opinion, reading from Plant 
Alkaloids by Henry, page 99: 

“Willstatter and Bode converted tropanone into ecogo¬ 
nine by treating sodium tropanone with carbondioxide and 
sodium, when it yielded sodium tropinonecarboxylate. This 
on reduction with sodium in alcohol gave some ecogonine, 
which on esterification with methyl alcohol and benzoyla¬ 
tion yielded cocaine.” 

Do you disagree with this authority? 

421 A I have no opinion. 

Q Do you disagree, or do you have an opinion, 
as to whether this is correct, then, on the same page on 
Henry on Plant Alkaloids: 

“A simpler synthesis of ecogonine was achieved by 
Willstatter and Bommer, some of which have been pro¬ 
tected by patents.” 

Do you agree with that? 

• * * • 

Q Do you have an opinion as to whether there are 

patented cocaines? A No, I have no opinion. 

• • • • 
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Q Do you have an opinion as to the findings of Henry 
in this regard? It has to do with the polarimeter. 

MR. JOSIAH LYMAN: Do you mean the polarimeter 
test? 

BY MR. JOSEPH LYMAN: 

Q Reading from where I just left off: 

“These improvements having enabled the preparation 
of methyl tropinonecarboxylate to be undertaken, 

422 Willstatter, Wolfes and Mader reinvestigated the 
reduction of this ester,” that is an organic salt, is 

that right, an ester, “and found that both dextro-rotary 
ecogonine,” which means, does it not, that it rotates the 
plane of polarization of light to the right? A Yes. 

Q “And laevo-rotary,” which means this substance 
has rotated the plane of polarization of light to the left— 
MR. JOSIAH LYMAN: What is the answer? 

THE WITNESS: Yes. 

• • • • 

Q Isn’t it a fact, Doctor, that today it is absolutely 
impossible by a chemical test, or even a polarimeter test, 
to tell whether cocaine comes from the coca leaf or is 
synthetized in the laboratory? A I have told you I have 
had no experience with the synthetic. 

• • • • 

423 Q I believe you indicated that Paul Karrer of 
The University of Zurich, Switzerland on Organic 

Chemistry was an authority in the field. A I told you I 
have never read it. 

424 Q But you have heard of it? A Yes, I have 
heard of it 

Q I believe you testified, if I recall, that it was con¬ 
sidered an authority in the field. A Yes. 

Q I will ask you if you have an opinion, or whether 
your opinion as to whether the synthesis of cocaine co¬ 
incides with that of Dr. Karrer. A I have no opinion 
on it 



64 A 


Q May I read it? It appears on page 833: 

“A simpler and more elegant synthesis of tropine has 
been discovered by R. Robinson. It depends on the con¬ 
densation of the snccindialdehyde with acetone dicarboxylic 
ester and methylamine. These three substances, mixed at 
room temperature, yielded, together with sodium carbon- 
dioxide, an ecogonine. ,, 

Do yon have an opinion, or do yon agree or disagree 
with that? 

A I have no opinion. 

Q Quoting Professor Karrer, page 836: 

“Ecogonine laevo-rotary or dextro-rotary, sometimes 
known as psendo ecogonine, treated with methyl alcohol 
and benzoic acid, or ester, will result in cocaine or methyl 
benzol ecogonine.” 

Have you an opinion as to whether this authority 

425 is correct? A No, sir. 

• • • # 

Q Mr. Spear, when you find this cannabis satavia 

426 mixed with tobacco, do you employ the same chemi¬ 
cal test? A Yes, the tobacco coloration does not 

go into the chloroform solution. 

• • • • 

Q The laboratory test don’t show a separation. I am 
asking you an ordinary laboratory test made with the 
solution you mention, you can also get a blue reaction 
from nicotine? A Yes, but there was no tobacco in 
these. 

• • • • 

Q In cannabis satavia, mixed with tobacco, the reagent 
you use would give you a blue reaction on the tobacco too, 
wouldn’t it? A Yes, that is right. 
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427 Redirect Examination 

by mr. McLaughlin : 

Q Doctor, from the examination of this which you allege 
is marijuana, could you tell whether or not that was part 
of the leaf or the stalk! A Yes, the cigarettes are leaves 
and stalks. 

Recross-Exammation 

BY MR. JOSEPH LYMAN: 

Q Mr. Spear, you testified that the chemical reaction 
was on the substance cannabinol, is that correct? A Yes. 

Q And cannabinol exists throughout the whole plant, 
doesn’t it? A I told you I didn’t know anything about 
that. I told you also that the stalks gave a slight reaction. 
Q But they give a reaction? A Slight, yes. 

Q I ask you whether or not you have an opinion or 
whether your opinion agrees with Dr. Lawrence Kolb, 
Assistant Surgeon General of the United States Public 
Health Service, who states that, 

“The active principal is contained chiefly in a 

428 resin which exudes from the flowering tops, but it 
has been determined that all parts of the plant 

contain some of it.” 

Does your opinion coincide with that? 

A I have no opinion on it, but I judge it would be 
the same as blood in the body; as I told you before, 
the seeds do not give you the reaction. 

Q We are not talking about the seeds. I am read¬ 
ing you this particular part, and asking you if you 

agree. A I don’t know whether it is all there, or not 

• • • • 

Q Didn’t you testify a moment ago that you did 
believe some of it did exist throughout the whole plant, 
like blood in the body; didn’t you say that? A Yes. 

Q Like blood in the body? A Yes. 
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429 MR. McLAUGHLIN: The Government will offer 
• Government Exhibits 1, 2, 3, 4, 5, and 6, in evidence. 
MR. JOSEPH LYMAN: We object, Your Honor, and 
would like to argue that point at some length, if we may. 

THE COURT: Objection overruled. They may be 
received. 

(Thereupon Government Exhibits 1, 2, 3, 4, 5, and 6, 
were by the Court received in evidence.) 

• • • # 

451 Dorothy Martin, 

was called as a! witness for and on behalf of the de¬ 
fendants and, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 

BY MR. JOSEPH LYMAN: 

• • • • 

Q Where do you live, Mrs. Martin? A 1333 Kenyon 
Street, Northwest. 

• • • • 

452 Q Do you recall where you were in the evening 
of October 7, 1949? A Yes, I do. I was over— 
Q And where were you? A I was over at Mr. and 
Mrs. Roberts’ home. 

Q Now, about what time did you arrive at their home? 
A I should say it was about 8:30 at night. 

Q Where is their home? A 744 Girard Street, 
Northwest. 

• • • • 

456 Q Going back to the 7th, Mrs. Martin, did you 
encounter any strange odors? A No, I didn’t. 

Q How long did you remain in the apartment with 
Chappell, Roberts and Watson on October 7th? A I 
stayed there until about, I should say, 10:30 or a quarter 
to 11 that evening. 
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Q What time did Chappell and Watson leave! A 
They left when I did. 

# • * • 

Q Were any of you who were sitting in the living room 
smoking at that time ? A I was smoking, and Mrs. 

457 Roberts was smoking. Mr. Chappell was smoking. 
Mr. Watson was smoking. 

• • # • 

Q Where did you obtain your cigarette! A Well, 
Mr. Chappell offered me a cigarette. 

Q What kind of a cigarette was it! A Chesterfield. 

• • • • 

Q On the 7th, where did you go immediately after you 

left the apartment! A I went home. 

Q Were you driven home! A Yes, I was. 

Q In whose car! A Mrs. Roberts drove me home. 

Q Going back to the apartment, Mrs. Martin, 

458 while you were in the apartment, did anyone be¬ 
come ill! A No, they did not. 

Q Did anyone complain of any peculiar feeling! A 
No. 

Q Did anyone get dizzy at all! A No. 

Q Did anyone have to be helped out to the car ! A 
No. 

Q They went out under their own power! A That’s 
right. 

Q And Mrs. Roberts drove, you say! A Yes, she 
did. 

• • • • 

Q Were you smoking in the car a cigarette of any 
kind! A I don’t remember. 

Q Was anyone smoking! A I don’t even recall that. 
Q Could you smell any peculiar odors in the car! A 
No. 
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Q Did anyone complain in the car of being dizzy? A 
No, they did not. 

459 Q Did anyone act in a peculiar manner? A 
No. 

Q Did Mrs. Roberts have an accident? A No. 
Q How did she drive? A Very well. 

Q About how fast? A The speed limit. 

Q About how fast would you say that is? A That 
is about 25 miles an hour in the city. 

Q You wrere taken home, were you? A Yes. 

• • • • 

Q On the 8th of October, which was Saturday, did you 
then return to the Roberts apartment? A Yes. 

Q What time did you come in? A It was probably 
about a quarter to four. 

Q That w T as in the afternon? A Yes, it was. 

460 Q And who was there? A Lonnie and Jimmie 
Watson, Mr. and Mrs. Roberts. 

Q W’hen you came in the door did you encounter any 
pungent or strong odors of any kind ? A No. 

Q V r as anyone smoking any cigarettes when you came 
in, if you recall? A No, I don’t recall. 

• • • • 

Q Did anyone fall asleep, or get drowsy, that you know’ 
of, while you were there ? A No. 

Q Did anyone reach any state of excitement 

461 of any kind? A No, they did not. 

Q While you were present Saturday did you 
smell any pungent or unusual odors in the apartment? 
A No, i did not. 

Q How long did you stay on Saturday? A I stayed 
until about 10:30, or 11 o’clock that night. 

• • • * 

463 Q • • • What time did Chappell and Watson 
leave, if you know? A I should say that was 
about, it must have been twenty minutes to six. 
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• • • • 

Q Did Watson and Chappell leave under their own 
power? A Yes. 

Q Did they appear to be frivolous, or happy, or any¬ 
thing of that description? A No. 

464 Q Did they appear quite normal to you? A 
Yes, they did. 

Q As they were leaving, did you smell any pungent 
odors in the apartment? A No. 

• * • • 

470 Cross-Examination 
by mr. McLaughlin : 

Q How many times have you been to the Roberts apart¬ 
ment after the arrest in this case? A Practically every 
day. 

Q And what would be your occasion to go to Mrs. 
Roberts 7 apartment practically every day since the arrest? 
A I am a friend of Mrs. Roberts. 

• • • • 

Q You were under arrest at that time, weren’t 
you? 

471 MR. JOSEPH LYMAN: Object, Your Honor. 
MR. McLAUGHLIN: I claim it is admissible 

in this case. 

MR. JOSEPH LYMAN: That is ground for a mis¬ 
trial. 

MR. McLAUGHLIN: Oh, no, I intend to go further 
and show ihterest and bias. 

MR. JOSEPH LYMAN: No, that is prejudicial error, 
Your Honor. 

MR. JOSIAH LYMAN: Your Honor, we move for a 
mistrial on the statement of the prosecutor. 

THE COURT: Overruled. You may answer. 

BY MR. McLAUGHLIN: 

• • • • 
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Q You are under indictment at the present time, are 
you? 

MR. JOSEPH LYMAN: Objection, Your Honor. 
by mr. McLaughlin : 

Q As a transferee or transferor or narcotics? A No, 
I am not for any transporting of any narcotics. 

Q Or marijuana? A Or transporting marijuana, 
either. 

Q Well, now— 

MR. JOSEPH LYMAN: Just a minute. I object to 
it—just introducing and trying— 

472 BY MR. McLAUGHLIN: 

Q You are under an indictment ? 

MR. JOSEPH LYMAN: Objection to this. 

BY MR. McLAUGHLIN: 

Q Asa result— 

MR. JOSIAH LYMAN: I object to that. 

MR. McLAUGHLIN: I can show interest and bias. 
THE COURT: Let’s hear the question. 

BY MR. McLAUGHLIN: 

Q You are under indictment at the present time as a 
result of Chappell and Watson going to the Roberts home, 
aren’t you? A Yes, sir. 

MR. JOSEPH LYMAN: We move that the testimony 
be stricken, and the motion—and we move at this time 
for a mistrial on the ground of prejudice. 

THE COURT: Motion overruled. 

• * • • 

507 Q Well, anyway Mrs. Roberts was arrested at 
your house, wasn’t she? A Mrs. Roberts was ar¬ 
rested at my house, yes. 

508 Q By the way, you were arrested at the same time, 
weren’t you ? A I answered that yesterday. 

MR. JOSIAH LYMAN: Objection, Your Honor, and 
ask to withdraw a juror and declare a mistrial on ac¬ 
count of the questions of the prosecutor. 

THE COURT: Overruled. 
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by mr. McLaughlin : 

Q You were arrested at the same time that Mrs. Rob¬ 
erts was arrested, weren’t you ? A Yes. 

• * * # 

532 Dr. James R. Cowan, 

was called as witness for and on behalf of the 
defendants and, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 

533 BY MR. JOSEPH LYMAN: 

Q State your full name. A James R. Cowan. 

Q What is your occupation? A Physician and sur¬ 
geon. 

Q How long have you been a doctor? A Five years. 

* * * # 

535 BY MR. JOSEPH LYMAN: 

Q Where did you obtain your medical degree? 
A Maharry Medical College. 

• • t • 

Q When did you obtain that degree? A 1944. 

Q And did you have any course of study prior to your 
obtaining your medical degree? A Premedical work. 

Q Where did you take your premedical work? A How¬ 
ard University. 

Q How many years? A Four years. 

Q In the course of your study at Howard in premedi¬ 
cal, did you take the study of chemistry? A Yes. 

Q Did you take the subject of organic chemistry? A 
Yes. 

Q In medical school did you have occasion to study 
organic chemistry? A We didn’t consider it or- 

536 ganic chemistry. We called it physicological chem¬ 
istry. 
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Q That is a branch of organic chemistry? A Yes. 

Q In the course of that study did you become familiar 
with anaesthetics? A Yes. 

Q What is your specialization now, Doctor? A I 
am a general practitioner at this time. 

• # • • 

539 Q Do you have any knowledge, Doctor, as to 
how cocaine is prepared? A No, I do not. 

• • • • 

540 Q Have you any knowledge from your use of 
cocaine in surgery, and your general studies, as 

to the origin of cocaine, as to where it comes from? A 
No, I have not. 

• • • • 

541 Q Have you had occasion to analyze any of the 

drugs you use, Doctor? A No, I haven’t had oc¬ 
casion to analyze any of the drugs I use. 

• • • * 

Q Doctor, in your studies of medicine, have you ever 
had occasion to study the effects of marijuana on the 
human nervous system? A Yes, sir. 

542 Q What are those effects? A Well, it is as to 
the central nervous svstem, more or less. 

Q What does it do when one smokes? A It is sup¬ 
posed to be purely a psychic effect. 

Q Doctor, it isn’t what it is supposed to be, either you 
know or you don’t know. A It has a psychic effect on 
the body, which can be either depressing or exciting. 

Q WTiat are the symptoms of a person who would be 
reaching this depressive stage when smoking a marijuana 
cigarette? A He has a sense of ill-being, he is more or 
less under the impression that everything is against him. 
He is at low ebb. 

Q And then is there another stage after that? A 
The excitement stage. 
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Q What is that? A He is very joyous, he believes 
everything is just going well, he is very joyous. 

Q What about the muscular motor effects of a per¬ 
son in that condition? A Each one is depressing or ex¬ 
citing. 

Q Let’s take the depressive stage. A In the depres¬ 
sive stage he is more or less relaxed. 

543 Q And in the exciting stage, what happens? A 
He is more tense, more alert. 

Q What does the person usually do in this stage? 
What about his motor reaction? A He is overactive. 

Q Is it noticeable to other people? A Yes. 

Q Do you have an opinion, Doctor, as to whether a 
person going through either one of those stages could 
drive an automobile? A I think they could drive an 
automobile. 

Q Is there a possibility of accident if they stayed 
in the automobile any length of time? A I think so. 

Q How far do you think a person could drive success¬ 
fully in a crowded street? A It depends on how much 
drug they had. 

Q And Doctor, are you familiar with—this is Defend¬ 
ants’ Exhibit 15 for identification. Are you familiar with 
the writing of Dr. Lawrence Kolb, United States Assist¬ 
ant Surgeon General, on the subject of marijuana? 
A I have seen excerpts from the article. 

THE COURT: WTiat is that ? 

THE WITNESS: I have seen excerpts from the 
article. 

* # • * 

544 THE COURT: WLen did you read the article? 
THE WITNESS: Your Honor, I don’t recall 

exactly when I read it. 

THE COURT: Just about when? 

THE WITNESS: I will say in the last six months. 
BY MR. JOSEPH LYMAN : 

Q Will you indicate there, Dr. Cowan, which por- 
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tions you read, and tell me if your opinion coincides 
with that of Dr. Kolb? A He is an authority on that 
subject. 

• • • • 

545 Q Does your opinion coincide with this portion 
of the article—pardon me—do you recall on page 3 

of Defendants’ Exhibit 15 for identification, do you recall 
reading this portion of it— 

THE COURT: Read it so we will all know what it is. 

MR. JOSEPH LYMAN: All right, Your Honor. 

BY MR. JOSEPH LYMAN: 

Q Do you recall reading this portion: 

‘* Marijuana produces a peculiar intoxication somewhat 
similar to, but more fantastic than, intoxication from alco¬ 
hol. The devotee takes it primarily for the intoxication, 
but the drug also releases inhibitions and, as with all 
drugs that have this effect, stupefaction is the final re¬ 
sult. When marijuana smoke is inhaled the subject be¬ 
comes hyperactive and anxious; he has vague fears and 
may even fear death and become panicky. This is quickly 
followed by a feeling of calm, ease, and elation. He 
becomes talkative and is filled with a vivid sense of hap¬ 
piness. His limbs feel light; his legs and arms may 
seem to be lengthened and his head much larger than 
he knows it to be. Sense perception is increased so that 
colors look brighter, sounds are clearer, sensations are 
more vivid, and things in general are more beautiful and 
more interesting than they were before, but they 

546 may seem unreal and terrifying; hallucinations of 
sight are common. Thoughts come quicker and the 

subject feels that he can see to the bottom of things and 
solve problems much better, when as a matter of fact he 
is usually less efficient, but jazz musicians who indulge 
claim, with some show of reason and credibility, to have 
increased sense of rhythm and beauty with consequent 
ability to produce better music. Because of the rapidity 
of thought it may seem to the subject that he has lived 
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hours in the course of a few minutes. He may become 
hilarious and noisy, and finally dangerous. In some the 
sex impulse seems to be aroused, probably because the 
sexual object appears more attractive than before. All 
of this ends in sleep, and the patient wakes up the next 
day apparently no worse off for his experience.” 

In your opinion, does your opinion coincide with that 
of Dr. Kolb? A Yes, sir, it does. 

Q I show you Defendants’ Exhibit 14, Marijuana Re¬ 
search by Dr. H. J. Anslinger, United States Commis¬ 
sioner of Narcotics, and ask you if you have read that. 
A Yes, I have read this. 

THE COURT: When did you read it? 

THE WITNESS: This was published in a journal 
on— 

THE COURT: When did you read it ? 

547 THE WITNESS: In the last six months, Your 
Honor. 

THE COURT: Well, you can get closer than that, 
can’t you? 

THE WITNESS: I don’t think I can. 

THE COURT: Was it in preparation for this trial? 

THE WITNESS: No. 

THE COURT: Proceed. 

• • • • 

BY MR. JOSEPH LYMAN: 

Q I will ask you if your opinion coincides with this 
authority when I finish reading it: 

“Psychical and Psychopathic Effects of Cannabis.” 
They are synonymous? A Yes. 

Q According to Dr. Moreau, the psychic action of 
hashish consists”—hashish is the Turkish name for can¬ 
nabis ; is that correct? A Yes. 

548 Q “—consists of eight phenomena: 

“(1) A feeling of happiness, the charcteristic 
state of euphoria; 




76 A 


“(2) Intellectual excitement, dissociation of ideas, and 
exaggeration of sensations; 

* 1 (3) E rrors in time and space; 

‘‘ (4) Intensified auditory sensibility; 

“(5) Fixation of ideas; these usually have a sug¬ 
gestive origin due to the influence of the outside world; 

“(6) Over-excitation of sensations; emotional dis¬ 
turbances during which the addict loses the power to con¬ 
trol his emotions and may commit acts of violence. While 
this dangerous phenomenon is present, the evil instincts 
come to the surface; 

“(7) Irresistible impulses, always of a suggestive 
origin, which may lead to suicide; 

“(8) Numerous illusions and hallucinations; whatever 
the addict imagines becomes clearly visible to him. 

“Further, Dr. Moreau divides intoxication into four 
periods: 

“ (1) Period of nervous excitation; 

“(2) Period of hallucination and mental instability; 

“(3) Period of ecstasy and profound repose; 
548-A “(4) Period of sleep which terminates the in¬ 

toxication caused by hashish.” 

Does your opinion coincide with that of Dr. Anslinger? 
A Yes, sir. 

* • • • 

549 Cross-Examination 

by mr. McLaughlin : 

Q Doctor, you have known Mr. Roberts for what 
period of time ? A Since July of last year. 

Q Was that the first time you ever met him? A Yes. 

Q And was your first meeting as doctor and client, or 
doctor and patient? A It was professional. 

• • • • 

Q Now, you say you treated him on September 12th 
of last year? A Yes, sir, I did. 
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550 Q Now, yon treated him, you say how long after 
September 12? A Until the latter part of No¬ 
vember. 

Q How? A Until the latter part of November. 

Q That is September, then October comes in there, 
and then November? A Yes, sir. 

Q Did you know that on the night of October 7 he had 
gone to the Bengazi night club and stayed out until one 
or two o’clock in the morning? A No, I didn’t. 

\ • • • • 

551 Q Now, Doctor, how is it you have made such a 
study of marijuana cigarettes? A I haven’t made 

a study of it. 

Q How? A I haven’t made a study of it. 

Q Why—you say you expressed an opinion here as to 
your knowledge of it. Where did you get the knowledge 
that you expressed here today? A The only knowledge 
I have is what I have read, and that is limited. 

Q Limited? A Yes. 

• • • • 

Q Doctor, you say you are in general practice; in other 
words, you do not specialize? A No. 

Q Doctor, has a marijuana patient ever come 

552 under your care? A No. 

Q You never had any occasion to treat one? 

A No. 

Q Doctor, you have read articles in papers about 
people who use marijuana, who smoke marijuana? A 
Yes, I have. 

Q And you read quite a few articles in the paper 
about people in orchestras smoking them? A Yes. 

Q And these people in the orchestras, they play all 
right in the orchestra? A I don’t know how long they 
play. 

Q Well, referring back now, what was that famous, 
drummer, Kugart? A Yes. 
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Q And lie was supposed to smoke marijuana, wasn’t 
he, and he used to play the drums every night? A Yes. 

Q And he is one of the well-considered, one of the 
leading drummers of the country; isn’t that true? A 
That’s right. 

Q So, coming right down to it, you never actually saw 
the reactions of marijuana, have you? A I never have. 

• * * • 

553 Redirect Examination 

• • • • 

BY MR. JOSEPH LYMAN: 

Q Dr. Cowan, in these newspaper articles that Mr. 
McLaughlin referred to, did you also read that in these 
marijuanas, there are smells, smells or peculiar odors? 
A I understand they smell, have peculiar odors. 

Q It is a strong odor, Doctor, isn’t it? A I don’t 
know. 

Q But you have read that there are peculiar odors that 
come out of marijuana? A Yes. 

Q Distinctive as far as you are concerned? A I can 
say that there are peculiar odors that come out of mari¬ 
juanas, from what I have read. 

• * • * 

554 Q Doctor, in these articles you read and re¬ 
ferred to, it did mention that odors and smells 

came from it? A Yes. 

• • • • 

574 MR. JOSEPH LYMAN: Your Honor, with ref¬ 
erence to all the indictments where marijuana is 
alleged, I refer to 1616-49, 1617-49, 1691-49, we ask that 
they be dismissed for failure of identification. 

The statute which identifies or defines mariuana is con¬ 
tained in Sect. 2239 of the Internal Revenue Code. In 
that section, Your Honor, I am referring to 2239(b), and 
defines marijuana, whether cured or not, the seeds thereof, 
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the resin extracted from any part of such plant, and 
575 specifically states it shall not include the stalks of 
such plant, except the resin extracted therefrom, 
and seeds incapable of germination. 

Now, the testimony of Mr. Spear was to the effect that 
he identified the substance as marijuana by reason of a 
chemical analysis. He agreed with counsel that chemical 
analyses differed in their reactions, and that cannabinol 
existed throughout the plant, but he was unable to tell 
which part of the plant cannabinol came from to get his 
reaction. 

Now, there are other positive tests making for identi¬ 
fication which he did not take; he only took those tests 
to determine it was marijuana, and that he only made 
the one test to show it was cannabinol, and he must show 
clearly that this particular weed did not come from ma¬ 
ture stalks. Our motion is made under the statute. 

May we have a ruling on that, Your Honor? 

THE COURT: The motion is overruled. 

# * * • 

581 MR. JOSEPH LYMAN: We ask Your Honor 
that the indictment be dismissed on the failure of 

the Government to establish at all that the cocaine in 
1621-49 and 1622-49 was derived from the coca leaf as 
required by Section 2550(a), Title 26, United States Code, 
which states there that a tax, it says: 

* ‘There shall be levied, assessed, collected and paid 
upon opium, isinipecaine, coca leaves, opiate, any com¬ 
pound, salt, derivative, or preparation thereof, pro- 

582 duced in or imported into the United States and 
sold, or removed for consumption or sale, an In¬ 
ternal Revenue tax of one cent per ounce, or any fraction 
of an ounce in a package shall be taxed as an ounce. The 
tax imposed by this section shall be in addition to any 
import duty imposed on the foresaid drugs .’ 1 

It is contended that cocaine came from coca leaves, 
and there was no testimony to which the Government can 



80 A 


point, and we cannot presume that this drug was so de¬ 
rived- The chemist for the prosecution stated that there 
was no such thing as synthetic cocaine. The Pharmaco¬ 
poeia of the United States, of which this Court takes 
judicial notice, says that there is synthetic cocaine, and 
then the Government chemist stated as to his experi¬ 
ence that he had no opinion. 

• • • • 

THE COURT:. The motion is overruled. 

• • • • 

622 Opening Argument on Behalf of the 

United States 

• • • * 

626 MR. McLAUGHLIN: • • • She tells you about 

627 the witnesses being there and having this squab 
dinner. I don’t know what your situation in life 

is, ladies and gentlemen of the jury, but have you ever 
eaten squab? I know I haven’t. What are the conditions 
up there? How do they make a living? Riding around 
in a 1949 Cadillac. 

MR. JOSIAH LYMAN: Your Honor, I ask you to stop 
this case and declare a mistrial. There is no doubt about 

i 

it, and he is trying to inflame the jury with things that 
are irrelevant. 

THE COURT: Motion overruled. 

MR. McLAUGHLIN: There is testimony here about 
transferring marijuana while riding around in this Cadil¬ 
lac. How is that Cadillac supported? Where does the 
money come from? 

And if the defendant wants to be honest with you, why 
was he so anxious to conceal that television? 

MR. JOSIAH LYMAN: Your Honor, I object; I ob¬ 
ject to this and I ask Your Honor to declare a mistrial and 
withdraw a juror. The defendants have done nothing. 
THE COURT: Motion overruled. 
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MR. McLAUGHLIN: You will remember, ladies and 
gentlemen of the jury, the instance where the photographer 
was on the witness stand and he was asked whether or not 
those photographs showed a television, and then three other 
photographs were introduced in evidence and not 
628 one of them showed the television, and then the 
defense attorneys go into a huddle and then they 
come out with this other picture. Why? Because they 
wanted you to see this, and I wonder why they were trying 
to conceal the television, and then when the photograph 
was shown to you, did you get the type of a television that 
it is? 

MR. JOSIAH LYMAN: Your Honor, is this case about 
a television set, or does it refer to matters alleged in the 
indictment? I again ask Your Honor to withdraw a juror 
and declare a mistrial because of the tactics of this prose¬ 
cutor. 

THE COURT: Overruled. 

MR. McLAUGHLIN: You saw the television set in the 
photograph. Does any one of you ladies or gentlemen of 
the jury have one similar to it or like it? I dare say a 
majority of you haven’t even got a simple set. 

MR. JOSIAH LYMAN: Your Honor, I ask you to with¬ 
draw a juror and declare a mistrial. This is vicious and 
inflammatory, and it has nothing to do with the defendants, 
and I ask you to declare a mistrial on his abuse of his 
office. 

THE COURT: Overruled. 

• • • • 

650 MR. JOSEPH LYMAN: If Your Honor please, 
over the lunch hour, I was not certain whether in 
this type of case involving tax on narcotics, whether the 
general instructions would cover the definitions in the 
statute, and I hurriedly made these to present them for 
consideration, Nos. 16 and 17. 

THE COURT: I don’t see why you made these, be¬ 
cause I am going to read the statute to them. 
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MR. JOSEPH LYMAN: And read the definition 

651 of marijuana as well? 

THE COURT: Certainly. 

AIR. JOSEPH LYMAN: I thought it would be easier 
to take the definition itself, it is more easily digested. 

THE COURT: I don’t think so. The statute is more 
clear than this, and you haven’t got but part of it. This 
is not all the statute. 

AIR. JOSEPH LYAIAN: It is all the statute pertinent 
to cocaine. 

THE COURT: No. Is it? 

AIR. JOSEPH LYMAN: Yes, surely. You see, the 
statute outlaws the coca leaf or any derivative of the coca 
leaf, and cocaine is a derivative of the coca leaf. The 
statute does not outlaw cocaine itself but only if it is 
derived from the coca leaf. 

• * • • 

652 AIR. AIcLAUGHLIN: I think the law goes fur¬ 
ther than this, Your Honor. I think it says any of 

the derivatives. 

AIR. JOSEPH LYMAN: Any derivative of the coca, 
yes. We say if just cocaine is derived from the coca leaf, 
that is within the statute. 

AIR. McLAUGHLIN: The statute is much broader than 
this. 

AIR. JOSEPH LYAIAN: It cannot be anv broader than 
that because cocaine isn’t mentioned in the statute. If 
cocaine is a derivative it comes within the statute. If it 
is not a derivative, then it doesn’t come within the statute 
2550 (a). 

• • • • 

AIR. McLAUGHLIN: I don’t think the instruc- 

653 tion is broad enough, Your Honor? 

AIR. JOSEPH LYMAN: What more do you want 
in it, Mr. McLaughlin? 

THE COURT: I think the statute is much better than 
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trying to simplify it. I think I prefer to read the statute 
to them. 

MR. JOSEPH LYMAN: Those are denied then, Your 
Honor? 

THE COURT: 16 will be denied. Did you see this 
other one? 

MR. McLAUGHLIN: Yes, Your Honor, the statute 
covers that. I would rather have you read the statute. 

THE COURT: I think that is a better description than 
this No. 17. I propose to read the statute. No. 17 will 
be denied. 

• • • • 

Court’s Charge to the Jury 

THE COURT (Letts, J.): Ladies and gentlemen of the 
jury, as you have been advised, five cases have been con¬ 
solidated for your consideration. The various indictments 
upon which the cases rest, in which the charges are made 
against the defendants are in various parts, or counts. 
You will be required to consider the case as to each count 
stated in each indictment. The cases which have been con¬ 
solidated are 1616-49, 1617-49, 1691-49, 1621-49 and 
654 1622-49. You will be permitted to take these various 

indictments with you to your jury room for refer¬ 
ence, but you are told that the indictment in a criminal 
case is not evidence in any degree, or for any purpose, and 
it may be considered by you only for the purpose of ascer¬ 
taining the charges made therein. 

In case 1616-49 it is specified that on October 7, 1949, 
within the District of Columbia, the defendant Evalina L. 
Roberts transferred a part of a marijuana cigarette to 
Howard W. Chappell, not in pursuance of a written order 
of said Howard W. Chappell on a form issued for that 
purpose as provided by law. I have read the first count 
of that indictment. 

The second count reads: On or about October 7, 1949, 
within the District of Columbia, Evalina L. Roberts, being 
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a transferee of marijuana required to pay the tax imposed 
by Section 2590, Title 26, United States Code, obtained one 
cigarette without having paid such tax. 

Case 1617-49 is in four counts. In the first count it is 
charged that on or about October 7, 1949, within the Dis¬ 
trict of Columbia, the defendant James M. Roberts trans¬ 
ferred to James J. Watson one marijuana cigarette, not in 
pursuance of a written order of said James J. Watson on a 
form issued for that purpose, as provided by law. 

The second count provides that on or about Octo- 

655 ber 7, 1949, within the District of Columbia, James 
M. Roberts, being a transferee of marijuana re¬ 
quired to pay the transfer tax imposed by Section 2590, 
Title 26, United States Code, obtained one marijuana 
cigarette without having paid such tax. 

The third count charges that on or about October 8, 
1949, within the District of Columbia, James M. Roberts 
transferred to James J. Watson about four marijuana 
cigarettes, not in pursuance of a written order of said 
James J. Watson on a form issued for that purpose, as 
provided by law. 

A fourth count charges that on or about October 8,1949, 
within the District of Columbia, the defendant James M. 
Roberts, being a transferee of marijuana required to pay 
the transfer tax imposed by Section 2590, Title 26, United 
States Code, obtained about four marijuana cigarettes 
without having paid such tax. 

Case No. 1691-49 is drawn in four counts. You are told, 
however, that when you consider this indictment you will 
give no consideration to the third or fourth counts, since 
they have been stricken from this indictment. There is 
for your consideration counts 1 and 2. 

The first count charges that on or about October 8,1949, 
within the District of Columbia, James M. Roberts and 
the defendant Evalina L. Roberts transferred about 

656 17 grains of marijuana to James J. Watson and 
Howard H. Chappell, not in pursuance of written 
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orders of said James J. Watson and Howard H. Chappell 
on forms issued for that purpose, as provided by law. 

The second count charges that on or about October 8, 
1949, within the District of Columbia, the defendant James 
M. Roberts and the defendant Evalina L. Roberts, being 
transferees of marijuana required to pay the transfer tax 
imposed by Section 2590, Title 26, United States Code, 
obtained about 17 grains of marijuana without having 
paid such tax. 

I have first brought to your attention the three indict¬ 
ments which have been read to you because those three 
relate to the subject of marijuana. 

I will now bring to your attention cases 1621-49 and 
1622-49, which relate to the subject of cocaine. 

In 1621-49 it is charged that on or about October 8, 
1949, within the District of Columbia, James M. Roberts 
and the defendant Kermit R. Croxton purchased. ."Old, 
dispensed and distributed, not in the original stamped 
package and not from the original stamped package, a 
mixture totaling about 6% grains of cocaine hydrochloride 
and milk sugar. 

At this point you are told, as you well know, that 
Kermit R. Croxton, named as a defendant with James M. 

Roberts, is not before the Court at this time, so this 
657 indictment will be considered as far as you are 
concerned as relating only to the defendant James 
M. Roberts. 

The second count of that indictment provides that on 
or about October 8, 1949, within the District of Columbia, 
James M. Roberts and the defendant Kermit R. Croxton 
did sell, barter, exchange and give away to one James J. 
Watson a mixture totaling about 6% grains of cocaine 
hydrochloride and milk sugar, not in pursuance of a written 
order written for that purpose from the said James J. 
Watson, as provided by law. 

Case No. 1622-49 names as defendants this defendant on 
trial, James M. Roberts, and one Jesse R. Jeffers, Jr. As 
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you well know, the said Jeffers is not present in court nor 
before this jury. The allegations of this indictment will 
be regarded by you as they apply only to the defendant 
James M. Roberts. 

The first count charges that on or about September 12, 
1949, within the District of Columbia, Jesse W. Jeffers, 
Jr. and James M. Roberts purchased, sold, dispensed and 
distributed, not in the original stamped package and not 
from the original stamped package 4!4 grains of cocaine 
hydrochloride and 125 grains of cocaine sulphate. 

The second count charges that on or about September 
12,1949, within the District of Columbia, Jesse W. Jeffers, 
Jr. and the defendant James M. Roberts facilitated 
65S concealment and sale of 4% ounces of cocaine hydro¬ 
chloride and 125 grains of cocaine sulphate, after 
said cocaine hydrochloride and cocaine sulphate had with 
the knowledge of Jesse W. Jeffers, Jr. and James M. 
Roberts been imported into the United States contrary to 
law. 

To each of the indictments which have been called to 
your attention, on these indictments, and as to each of 
them, and as to each count in each indictment, the defend¬ 
ants have entered their pleas of not guilty. 

You are told at this point that we always start proceed¬ 
ings of this kind by telling the jury that in the beginning 
there is a presumption that those who stand accused are 
not guilty of the offense with which they are charged. That 
presumption of innocence should rest in the mind of each 
juror until the presumption is overcome by evidence which 
satisfies you beyond a reasonable doubt that the defend¬ 
ants, or one of them, be guilty. 

The burden of proof is upon the Government. By that 
I mean to say that before this jury will be warranted in 
finding these defendants, or either of them, guilty upon 
any indictment, or any count of any indictment, the Gov¬ 
ernment must prove, and the jury must find from the 
evidence to its satisfaction beyond a reasonable doubt, 
that the defendants, or one of them, is guilty. 
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I have indicated that the degree of proof require 

659 in order to find guilt is that this jury be satisfied 
of guilt from the evidence beyond a reasonable doubt. 

A reasonable doubt means such a doubt as will leave the 
juror’s mind, after a candid and impartial investigation 
and consideration of all of the evidence and of all of the 
facts and circumstances shown in the case, so undecided 
that the juror is unable to say that he or she has an 
abiding conviction of the defendant’s guilt. 

It is such a doubt as in the graver and more important 
transactions of life would cause a reasonable and prudent 
person to hesitate and pause. If the doubt fails to come 
up to this standard it is such as to warrant such a doubt, 
and if you have such a reasonable doubt, the law requires 
that you give the defendant or defendants the benefit 
thereof, and in such case your verdict will be not guilty. 

The words “reasonable doubt” must be given their usual 
and ordinary meaning. The doubt must not be trivial, nor 
whimsical. It must not be based upon any groundless 
conjecture, it should not be sought after, but it must be 
a doubt that arises naturally and fairly out of the evidence, 
or from a lack of necessary evidence. It must be a doubt 
that appears to you to be reasonable in the circumstances 
of the case as shown by the evidence. 

At this point I shall read these several prayers which 
have been asked by the defendants and granted by the 

660 Court. You are told with respect to these prayers 
that each instruction so prepared states the law of 

the case in so far as it goes with the same force and effect 
as if the Court had given it upon its own motion and 
without request of the defendants. 

You are told, however, that no instruction, and no part 
of the general charge of the Court, states all of the law. 
In order to understand the law that rules the case, you 
must consider all that the Court announces in the charge. 
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Defendants Instruction No. 1 read as follows: 

“The jury are instructed as a matter of law that in a 
criminal case, the defendants do not have to take the witness 
stand in their own behalf; and that it is the duty of the 
prosecution to prove each and every material element of 
any count of any indictment, beyond a reasonable doubt, 
before the jury would be justified in finding the defendants 
guilty on any count in any indictment. 

“And the jury is further instructed as a matter of law 
that the fact that the defendants did not testify in their 
own behalf, must not, and shall not be considered by the 
jury in any way or manner whatsoever, as a fact or cir¬ 
cumstance or a consideration in your deliberations in 
the jury room, concerning the guilt or innocence of these 
defendants in this case/’ 

661 Defendants’ Instruction No. 7: 

“The jury are instructed as a matter of law, that 
if you believe from the evidence that any witness has 
testified falsely about any material fact, about which he 
could not have been reasonably mistaken, then the jury is 
at liberty to disregard all of the testimony of such witness 
or witnesses, or any part of his or their testimony that you 
may choose or desire to disregard in the case.” 

Defendants’ Instruction No. 9: 

“The jury is instructed as a matter of law that a person 
who by education, study and experience has become an 
expert in any art, science or profession, and who is called 
as a witness, may give his opinion as to any such matter 
in which he is versed and which is material to the case. 
You should consider such expert opinion and should weigh 
the reasons, if any, given for it. The jury is not bound, 
however, by such an opinion. Give it the weight to which 
you deem it entitled, whether that be great or slight, and 
you may reject all of such testimony, if in your opinion 
and in your judgment the reasons given for it are un¬ 
sound.” 
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Defendants’ Instruction No. 13: 

“The jury are instructed that you must consider 

662 the testimony of an informer with great care, sus¬ 
picion, scrutiny and caution.” 

Defendant’s Instruction No. 14: 

“You are instructed that in your deliberations in these 
cases, before you can find the defendants guilty, you must 
satisfy yourselves from the evidence as it came from the 
witness stand that they are guilty beyond a reasonable 
doubt; you are further instructed that reasonable doubt 
may be defined as a frame of mind where, if it was a matter 
of importance to you in your own affairs, away from here, 
you would pause and hesitate before acting, then you have 
a reasonable; if you have such reasonable doubt then your 
verdict should be not guilty.” 

At this point I think I should read to the jury certain 
pertinent statutes. The following provisions of law re¬ 
late to cases 1616-49, 1617-49, and 1691-49, which I am 
referring to as the marijuana cases. 

It is provided by statute that there shall be levied, 
collected, and paid, upon all transfers of marijuana which 
are required to be carried out in pursuance of a written 
order form certain taxes prescribed by law. Such taxes 
shall be paid by the transferee at the time of securing the 
order form, and in the event that the transfer is made 
without an order form and without payment of the 

663 transfer tax, the transferor shall also be liable for 
such tax. The payment of the tax shall be repre¬ 
sented by appropriate stamps to be provided by the Sec¬ 
retary of the Treasury. 

Section 2591(a) provides: 

“It shall be unlawful for any person, whether or not 
required to pay a special tax and register under Section 
3230 and 3231 to transfer marijuana except in pursuance 
of a written order of the person to whom such marijuana 
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is transferred on a form to be issued in blank for that 
purpose by the Secretary.’* 

Section 2593(a) of the United States Code provides: 

“It shall be unlawful for any person who is a transferee 
required to pay the transfer tax imposed by Section 2590 
(a) to acquire or otherwise obtain any marijuana without 
having paid such tax and proof that any such person shall 
have had in his possession any marijuana and shall have 
failed after reasonable notice and demand of the Collector 
to produce the order form required by Section 2591 to be 
retained by him shall be presumptive evidence of guilt 
under this section and the liability for the tax imposed by 
Section 2590(a).” 

The statute which I have just read refers to Section 
2590(a), which reads: 

“There shall be levied, collected and paid upon 
664 all transfers of marijuana which are required by 
Section 2591 to be carried out in pursuance of writ¬ 
ten orders forms taxes at the following rate,” and the rates 
are thereafter announced in the statute. 

Section 3238, subsection (b), gives the statutory defini¬ 
tion of marijuana in this wise: 

“The term ‘marijuana’ means all parts of the plant 
cannabis cannabinol, whether growing or not, the seed 
thereof, the resin extracted from any part of such plant, 
and every compound, manufacture, salt, derivative, mix¬ 
ture or preparation of such plant, its seed or resin, but 
shall not include the mixtures of mature stalks of such 
plant, fibre produced from such stalks, or cake made from 
the seeds of such plant, any other compound, manufacture, 
salt, derivative, or mixture or preparation of such mature 
stalks, except the resin extracted therefrom, fibre, oil or 
cake of the sterilized seed of such plant which is incapable 
of germination.” 
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Subsection (b) of the statute from which I have just 
quoted provides as follows: 

“The term 4 transfer’ or ‘transfers’ means any type of 
disposition resulting in a change of possession, but shall 
not include a transfer to a common carrier for the purpose 
of transporting marijuana.” 

665 Now, the following statutes relate to case 1621-49, 
and Section 2523(a) United States Code, provides: 

“It shall be unlawful for any person to purchase, sell, 
dispense or distribute, any of the drugs mentioned in 
Section 2550 except in the original stamped package or 
from the original stamped package, and the absence of 
appropriate tax paid stamps for any of the aforesaid 
drugs shall be prima facie evidence of the violation of 
this subsection by the person in whose possession the same 
may be found, and the possession of any original stamped. 
package containing any of the aforesaid drugs by any 
person who has not registered and paid special taxes as 
required by Section 3221 and 3220 shall be prima facie 
evidence of liability to such special tax.” 

You have noticed that that statute relates to the drugs 
mentioned in Section 2550. One of those drugs so men¬ 
tioned is cocaine, as described by the definition in the 
statute. 

Section 2554(a) provides: 

I 

“It shall be unlawful for any person to sell, barter, 
exchange or give away any of the drugs mentioned in 
Section 2550(a) except in pursuance of a written order 
of the person to whom such article is sold, bartered, ex¬ 
changed or given away, on a form to be issued in blank 
for that purpose by the Secretary”; and there again 

666 is reference to the drugs mentioned in Section 2550, 
one of which is cocaine. 

I am not sure whether I read Section 2550. 

MR. JOSEPH LYMAN: You did not, Your Honor. 

THE COURT: Then I will do that 
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Section 2550(a) reads as follows: 

“There shall be levied, assessed, collected, and paid, from 
opium, coca leaves, any compound, salt, derivative or 
preparation thereof, produced in or imported into the 
United States, sold or moved for consumption or sale, an 
Internal Revenue tax at the rate of one cent per ounce, 
and any fraction of an ounce in the package shall be taxed 
as an ounce. The tax imposed by this subsection shall be 
in addition to any import duty imposed on the aforesaid 
drug.” 

As relates to case 1622-49, the statute 2553(a) which I 
just read, and the statute 2550(a) which I have read, apply; 
likewise Section 174 of Title 21, which reads as follows: 

“If any person fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control and jurisdiction contrary to 
law, or assists in so doing, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation and con¬ 
cealment or sale of any such narcotic drug after 
667 being imported or brought in, knowing the same to 
have been imported contrary to law, such person 
shall upon conviction be punished.” 

The jury will notice that I have not announced the 
punishment prescribed by statute in any of these indict¬ 
ments or any of the counts. The reason for that is: This 
jury is not concerned with that question. It is for the jury 
to determine the fact of guilt or innocence. If guilt be 
found then the law places the responsibility of punishment 
upon the Court. 

By law this jury is made the sole judge of the weight 
of the evidence and of the credibility of witnesses. You 
should give to each witness that degree of credit and effect 
which, in your honest judgment, you think it ought to 
have. In coming to your conclusion as to what weight 
should be accorded the testimony of any particular witness 
you may, and properly should, take into account in so far 
as you are able to do so, the manner and appearance of 
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the witness when on the stand, and whether the testimony 
of the witness be frankly and honestly given. 

Also, you may consider whether or not any witness has 
manifested any bias, prejudice or feeling, for or against 
the defendants, and if so, whether that has colored the 
testimony of the witness one way or the other. 

Evidence has been received that the witness Watson had 
beeh previously convicted of crime. Such evidence 

668 was not received as bearing upon the issues of the 
case except that you may consider such evidence 

in connection with all the other facts and circumstances 
shown in the case in determining how much weight and 
credibility you will accord the testimony of such witness. 

It is well settled that the fact that officers or employees 
of the Government who merely afford the facility for the 
commission of an offense does not defeat the prosecution. 
Artifice or stealth may be employed to catch those engaged 
in criminal enterprises. The appropriate object of this 
permitted activity, frequently essential to the enforcement 
of the law, is to reveal a criminal design, to expose the 
illicit traffic, thus to disclose the would-be violators of 
the law. 

A different question is presented when the criminal 
design originates with the officers of the Government and 
they implant in the mind of an innocent person the dis¬ 
position to commit the alleged offense and induce its com¬ 
mission in order that they may be prosecuted. It is well 
settled that decoys may be used to entrap criminals, and 
to present opportunity to one intending or willing to com¬ 
mit crime, but decoys are not permissible to ensnare the 
innocent and law-abiding into the commission of crime. 
When criminal design originates not with the accused, but 
is conceived in the minds of the Government officers, 

669 and the accused is by persuasion, deceitful repre¬ 
sentation, or inducement, lured into the commission 

of a criminal act, the Government is estopped by sound 
public opinion when prosecuting therefor. 
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When you have deliberated you will return and will be 
asked for your verdict upon each count of each indictment. 
You may retire and deliberate. 

MR. JOSEPH LYMAN: Your Honor, before the jury 
goes, may we come to the bench? Would you state in the 
last charge that in the event of entrapment your verdict 
should be not guilty? I don’t think you said that. 

THE COURT: I said in such case the Government is 
estopped from prosecution therefor. 

MR. JOSEPH LYMAN: But if it is a fact. 

MR. McLAUGHLIN: I think he has covered it. 

THE COURT: I think I have covered it. 

MR. JOSEPH LYMAN: Could we approach the bench? 
THE COURT: Yes. 

(Thereupon counsel approached the Court’s bench and 
out of the hearing of the jury the following occurred:) 

MR. JOSEPH LYMAN: We wish to make this timely 
objection to this last instruction of the Court on the subject 
of entrapment for the reason that there was no evidence 
of prior dealing, or any suspicion for dealing in 
670 narcotic traffic, and unless the jury is advised on 
the effect, such instruction would be in error. 

THE COURT: The motion is overruled. 

• • • • 

679 Friday, December 16, 1949. 

The above-entitled case came on for argument on mo¬ 
tions. 

• • • • 

694 THE COURT: What other motions have you? 
MR. JOSEPH J. LYMAN: Motion to examine 

property. 

• • • • 

695 THE COURT: I understand, but I ruled on a 
prior motion that if the defendant desires to pro¬ 
cure an examination of the particular article by defend¬ 
ants’ own chemist, I think they should have that oppor¬ 
tunity. 
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* * * • 

THE COURT: The Government chemists will 

696 testify, I presume, that the objects offered in evi¬ 
dence are marihuana cigarettes. Now, if the de¬ 
fendant desires to contest the question as to whether they 
are marihuana cigarettes, the defendant ought to have an 
opportunity to have the matter examined by their own 
chemists. 

• • • • 

THE COURT: The ruling I was made was this, that 

if the defendant will indicate a bona fide chemist in good 
standing to make a chemical analysis of the subject in¬ 
volved, that then the Government should turn over 
enough of the sample to enable that chemist to analyze it. 

MR. McLAUGHLIN: Turn it over to his custody to 
retain? * / 

THE COURT: It seems to me you could turn over to 
him just a small piece of it, something of that sort. 

697 MR McLAUGHLIN: I have one suggestion. I 
don’t see where the defense should have any ob¬ 
jections to it. If they, as Your Honor says, retain a 
reputable chemist, I would see no harm in having that 
chemist go to the Internal Revenue laboratory and exam¬ 
ine it, examine the exhibit here that we intend to offer in 
evidence. 

THE COURT: Yes, but he would have to make a 
chemical analysis. 

• • • • 

THE COURT: I think I will grant the defense motion 
subject to the limitations you have indicated. 

• • • • 

698 MR. JOSEPH J. LYMAN: Yes, Your Honor. 

There is one thing I did forget I would like to 

get the Court’s ruling on this. Under 2593 (a) and the 
question of dismissing the indictment, there should have 
been an allegation after reasonable notice and demand by 
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tlie Collector of Internal Revenue they failed to produce 
this order form. 

699 THE COURT: What do you mean by produce? 
This is an indictment. 

MR. JOSEPH J. LYMAN: The statute reads that if 
the defendant fails to produce the order form after rea¬ 
sonable notice—that is first. 

THE COURT: What is your point ? 

MR. JOSEPH J. LYMAN: My point is that should 
be stated in the affidavit. 

T HE COURT: The motion is denied. Frequently the 
demand may be made between the trial and indictment. 

• • • • 

713 Wednesday, January 11, 1950 
These cases were called on the daily assignment. 

• • • • 

714 MR. JOSEPH J. LYMAN: In this case the de¬ 
fendants Evalina L. Roberts and James M. Roberts 

have filed a joint writ of prohibition before the Court 
of Appeals. 

• • • • 

THE COURT: The Court of Appeals has granted no 
stay, and you have very graciously supplied me with 
a copy of the petition. 

MR. JOSEPH J. LYMAN: Yes, Your Honor. 

THE COURT: I have read it and I don’t think there 
is any basis for it whatever; we are going to proceed with 
the trial today. 

I want to say this, Mr. Lyman, I have not signed the 
order you submitted on the motion for discovery. I did 
so for two reasons: In the first place, the pro- 

715 posed orders did not comply with my ruling. The 
proposed orders did direct the Government to fur¬ 
nish you with samples. That was not what I ruled. 

In the second place, there is no certificate attached to 
the orders to the effect that copies were served on the 
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other side, and I never sign any order unless either the 
other side marks it seen or there is a certificate-attached 
at the bottom to the effect that a copy was served on the 
other side. 

MR. JOSEPH J. LYMAN: Excuse me, Your Honor. 
The same day they were presented to Your Honor’s secre¬ 
tary in chambers, copies were left at Mr. McLaughlin’s 
office. 

THE COURT: But you didn’t attach a certificate that 
that was done. 

• • • • 

THE COURT: And I never sign any order unless it 
appears on the order that a copy was served on the other 
side. I accept your statement that you did it; but the 
record must show it. 

MR. McLAUGHLIN: May I say, Your Honor, last 
Thursday I met Mr. Josiah Lyman in the hall and told 
him I would make arrangements any time he wanted to 
go up and examine the Government’s exhibits at the In¬ 
ternal Revenue laboratory. He said at that time he had 
arranged to get a chemist from Philadelphia, Pennsyl¬ 
vania, I think. I called Mr. Lyman last Friday 
716 and told him any time he wanted I would allow 
him to go up and examine the stuff, and he told me 
I had no authority to do that. 

MR. JOSEPH J. LYMAN: We feel only an order of 
this Court would give us license and authority to take 
our chemist there. 

THE COURT: I am going to change my ruling, and I 
will deny the motion to allow you opportunity to examine 
the samples. The Government has made the offer and 
you have declined it. 

• • • • 

MR. JOSEPH J. LYMAN: When I served thig in 
Your Honor’s chambers, at that time I consulted a chem¬ 
ist in New York, Dr. Dicyn. There is no chemist in Wash¬ 
ington or Baltimore or Richmond qualified to make an 
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examination of the plant alkaloids. These chemists re¬ 
quire a considerable time to brief their cases; and to 
come down here on the say so of Mr. McLaughlin would 
be at great expense, with no assurance of examining the 
samples. 

THE COURT: If Mr. McLaughlin or any other Assist¬ 
ant United States Attorney in this District makes such 
an offer, you can rely on it. 

• • • • 

717 THE COURT: I want to say this, that I am not 
impressed with the application. If this material was 

seized from vour client, he would know what it is. 

MR. JOSEPH J. LYMAN: May I say this, Your 
Honor? Frankly, Your Honor, we are not prepared at 
this time, because our chemist has not made this analysis 
we wanted him to make. 

THE COURT: I am sorry. He has had plenty of time 
to do it. 

MR. JOSEPH J. LYMAN: We feel Your Honor had 
not signed the orders and we could proceed only on an 
order of this Court. 

THE COURT: You should have accepted Mr. Mc¬ 
Laughlin’s offer and you should not have treated it as 
cavalierly as you have done, if you wanted an oppor¬ 
tunity to examine the material. 

MR. JOSEPH J. LYMAN: I respectfully assure 
Your Honor we wanted to do it. 

THE COURT: You have no doubts as to that ma¬ 
terial, have you? 

MR. JOSEPH J. LYMAN: I am not a qualified 
chemist, and I do have a doubt from a legal point of view. 

THE COURT: From a legal point of view. 

718 Very well, this group of cases will be marked 
ready and assigned to Judge Letts. 
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No. 1616-49. —The first count charged that on October 7, 
1949, Evalina Roberts transferred part of a marihuana 
cigarette to Howard Chappell, not in pursuance of a written 
order on the required form, in violation of Sec. 6 (a) of the 
Marihuana Tax Act, 26 U. S. C. 2591 (a). The second count 
charged that on the same date Evalina Roberts was trans¬ 
feree of a marihuana cigarette, without having paid the re¬ 
quired tax, in violation of Sec. 8 (a) of the Marihuana Tax 
Act, 26 U. S. C. 2593 (a). (J. A. 7.) 

No. 1617-49. —The first and third counts charged respec¬ 
tively that James Roberts transferred one marihuana ciga¬ 
rette to James Watson on October 7, 1949, and four mari¬ 
huana cigarettes to Watson on October 8, 1949, not in pur¬ 
suance of a written order on the required form, in violation 
of Sec. 6 (a) of the Marihuana Tax Act, 26 TJ. S. C. 2591 
(a). The second and fourth counts charged that on the 
same dates, respectively, James Roberts was transferee of 
one and four marihuana cigarettes, without having paid 
the required tax, in violation of Sec. 8 (a) of the Marihuana 
Tax Act, 26 U. S. C. 2593 (a). (J. A. 8.) 

No. 1621-49 .— The first count charged that on October 8, 
1949, James Roberts and one, Croxton, 1 purchased, sold, 
dispensed and distributed a mixture of six and three- 
fourths grains of cocaine hydrochloride and milk sugar, not 
in or from the original stamped package, in violation of 
Sec. 1 of the Harrison Anti-Narcotic Act, 26 U. S. C. 2553 
(a). The second count charged that on the same date the 
same defendants did sell, barter, exchange and give away 
to James Watson the same mixture of cocaine hydro¬ 
chloride and milk sugar, not in pursuance of a written order 
on the required form, in violation of Sec. 2 of the Harrison 
Anti-Narcotic Act, 26 U. S. C. 2554 (a). (J. A. 9.) 

No. 1622-49 .— The two counts charged James Roberts 
and one, Jeffers, with illegal purchase and illegal conceal¬ 
ment of certain cocaine hydrochloride and cocaine sulphate. 


i Croxton was granted a severance (R. 10). 
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Jeffers was granted a severance. James Roberts was ulti¬ 
mately acquitted on both counts of this indictment. (R. 
657, 675.) 

No. 1691-49. —The first count charged that on October 8, 
1949, James and Evalina Roberts transferred about 17 
grains of marihuana to Watson and Chappell, not in pur¬ 
suance of a written order on the required form, in viola¬ 
tion of Sec. 6 (a) of the Marihuana Tax Act, 26 U. S. C. 
2591 (a). The second count charged that on the same date 
the same two defendants were transferees of 17 grains of 
marihuana, without having paid the required tax, in viola¬ 
tion of Sec. 8 (a) of the Marihuana Tax Act, 26 TJ. S. C. 
2593 (a). 2 (J. A. 10.) 

All the various charges were consolidated for trial (R. 
682). After a jury trial, both appellants were found guilty 
as charged on all the counts of all the indictments, with the 
exception of No. 1622-49 as noted above (R. 673-676). Eva¬ 
lina Roberts was sentenced to imprisonment for periods of 
16 months to four years on both counts of No. 1616-49 and 
on both counts of No. 1691-49, all four terms to run concur¬ 
rently (J. A. 18, 22). James Roberts was sentenced to con¬ 
current terms of 20 months to five years on all four counts 
of No. 1617-49 (J. A. 19); to concurrent terms of 20 months 
to five years on both counts of No. 1619-49, to take effect 
after service of the sentence in No. 1617-49 (J. A. 20); 
and to concurrent terms of 20 months to five years on both 
counts of No. 1691-49, to take effect after service of the sen¬ 
tence in No. 1619-49 (J. A. 21). 

The present appeals were duly noted, and were consoli¬ 
dated by order of this Court. 

• • • • • 

Prior to trial counsel for appellants filed motions asking 
that chemists of their own choice be allowed to examine 
the marihuana and cocaine which the Government proposed 
to introduce in evidence against them (J. A. 13, 94; R. 694, 

- A third and a fourth count in this indictment were dismissed prior to 
trial on motion by appellants (B. 686-689). 
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698). At the oral argument on these motions, on Decem¬ 
ber 16, 1949, the court at first stated that, if defendants’ 
counsel would indicate a chemist in good standing, it would 
direct the Government to turn over samples of the drugs 
sufficient in quantity to enable the chemist to analyze them 
satisfactorily (J. A. 94-95; R. 695-696). The prosecutor 
objected to turning over samples to appellants’ chemist on 
the ground that this would make it difficult for the Govern¬ 
ment to prove continuity of possession of these exhibits at 
trial (R. 697), and he suggested as an alternative that ap¬ 
pellants’ chemist be permitted to go to the laboratory of 
the Bureau of Internal Revenue and analyze the exhibits 
there (J. A. 95; R. 697). Defense counsel argued that 
chemists prefer to use their own apparatus in running 
analyses, but the court ruled that it would grant the mo¬ 
tions subject to the limitation suggested by the prosecutor 
(J. A. 14, 95; R. 697). The oral argument on these mo¬ 
tions wound up as follows (R. 698): 

Mr. Joseph J. Lyman [defense counsel]: I want 
to do the best I can. If the Court please, we are ask¬ 
ing for a sample of marihuana. 

The Court: I am making the same ruling as to all 
the cases. 

Mr. Joseph J. Lyman : That involves, also, cocaine, 
cocaine hydrochloride. 

The Court : I will make the same ruling in the case 
of any cocaine. The chemist can go to the Internal 
Revenue Bureau and make an examination. [Emphasis 
supplied.] 

All this occurred, as noted above, on December 16, 1949 
(J. A. 94), and the case was set for trial on January 11, 
1950 (J. A. 31, 96; R. 587). 

Despite the court’s clear refusal to grant the request for 
samples, defense counsel submitted to the judge’s secretary 
for his signature proposed orders reciting that “plaintiff 
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be required to furnish the defendant with a sample” on 
condition that the analysis be conducted in the laboratory 
of the Bureau of Internal Revenue. Furthermore the pro¬ 
posed orders showed no service of copy upon the Govern¬ 
ment. (J. A. 28-30.) When the orders were not signed 
promptly, defense counsel made no effort to discover the 
cause for the delay. Though fully aware that the trial 
was set for January 11, 1950, they took no steps to have 
the order signed. 3 On January 5 the prosecutor of his 
own accord orally informed defense counsel that he would 
personally make the arrangements with the Internal Reve¬ 
nue Bureau whenever defendants’ chemist was ready for 
the examination (J. A. 97; R. 588). The following day the 
prosecutor repeated his offer, but the response of defense 
counsel was that the prosecutor had no authority to make 
such arrangements so long as the orders were unsigned. 
The prosecutor then stated that he would assume respon¬ 
sibility for making the necessary arrangements whether 
or not he had authority. This offer was rejected. (J. A. 
97; R. 589.) On the morning of the day set for trial, Janu¬ 
ary 11, defense counsel informed the district court that 
they had filed a petition for a writ of prohibition in this 
Court asking that the trial proceedings be restrained on 
the ground that the district judge’s failure to sign the 
orders had deprived them of their opportunity to obtain 
a chemical analysis of the exhibits 4 (J. A. 96; R. 589, 714). 
The judge stated that he had not signed the proposed or¬ 
ders because they did not comply with the terms of his rul¬ 
ing and because they lacked a certificate of service; that 
defense counsel should have accepted the offer of the prose¬ 
cutor to make arrangements for the analysis; and that 
since appellants had’not availed themselves of the oppor- 

3 We have twice pointed out this fact to this Court without demur by appel¬ 
lants. See our Opposition to the Petition for Bail in this case, at p. 6; 
and see our Opposition to the Petition for a Writ of Prohibition in "Roberts 
v. United States, Misc. 225, at p. 1 

* This Court denied the petition without a hearing that same morning. 
Roberts v. United States, Misc. 225. 
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tunity to make the examination he would now change his 
ruling, deny the motion for examination, and direct that 
the case proceed immediately to trial (J. A. 97-98; R. 590- 
592). 

Among numerous other pre-trial motions filed by ap¬ 
pellants was a motion to suppress the Government’s ex¬ 
hibits of marihuana on the ground that they had been 
obtained by trick and fraud. The two federal agents who 
had obtained the exhibits had been invited by appellant, 
James Roberts, to enter his apartment, and they were 
freely given all the evidence they carried away. But ap¬ 
pellants argued that their entrance was illegal because they 
never revealed that they were agents and were invited to 
enter only because one of them happened to be an old 
acquaintance of James Roberts. The motion was denied 
(J. A. 15-16; R. 699-701). The motion was renewed at the 
trial and again denied (R. 5-8, 557-559). 

• • # » • 

The evidence introduced by the Government at the trial 
in support of the charges may be summarized as follows: 

James Watson testified that he had known appellant, 
James Roberts, for about two years prior to the date of 
trial (R. 73-74). On Friday, October 7, 3 1949, he came to 
Washington from Cleveland accompanied by a federal nar¬ 
cotics agent, Chappell (R. 74-75). Between 7:30 and 8:00 
p. m., after consultation with other agents in the Bureau 
of Narcotics, they drove up to the front of 744 Girard 
Street, N. W. (R. 76-77). Leaving Chappell in the car, 
Watson entered the premises and went to the Roberts’ 
apartment (R. 80-81). He met James Roberts in the hall¬ 
way; they exchanged greetings, and then walked into the 
apartment and talked for two or three minutes. Watson 
said that he had a white man 6 with him in the car and asked 

5 Watson at first stated that he arrived at Roberts’ house on 1 ‘ Friday, 
October 8” (R. 74-75). It is clear that this was merely a mistake in the 
date (R. 137, 142, 190). 
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if he could bring him in. Being assured by Roberts that 
it was all right, he brought Chappell in, introducing him 
as “Lonnie”. Roberts did not ask what Chappell’s occu¬ 
pation was, and Watson did not tell him. (J. A. 31-32; R. 
81-83,132,138,140,141). Shortly thereafter appellant Eva- 
lina Roberts and Dorothy Martin came in and joined the 
party (R. 82-83). 

Watson further testified that eventually the conversa¬ 
tion got around to the subject of marihuana. Roberts had 
asked him where he was staying. Upon being told that it 
was the Dunbar Hotel, Roberts warned him to get out of 
that hotel or he would go to jail, adding that he himself 
had some cocaine (“stuff”) in there which he could not 
get out because of the hotel detective. 7 This led to a remark 
by Watson that he did not have “any cocaine or anything” 
with him. Roberts replied that he had some “reefers” and 
brought out about three ounces of marihuana 8 on a hat-box 
lid which he said was good Kentucky stuff. A few ciga¬ 
rettes were rolled and smoked immediately, and when Wat¬ 
son asked for some of the marihuana Roberts told him ta 
go ahead and roll it up. Watson rolled several more ciga¬ 
rettes, some of which Chappell put in his pocket while Mrs. 
Roberts put several others in her purse. Mrs. Roberts 
then drove 9 all except Dorothy Martin to a night club on 
You Street, N. W., where they remained until 1:00 a. m. 
(J. A. 32-33; R. 83-88, 113-114.) During the ride to the 
club Mrs. Roberts smoked one of the cigarettes and handed 
it to Chappell when half used (R. 109-111). As they were 
leaving the club Watson asked James Roberts for more 
marihuana; 10 Roberts agreed, so all drove back to the 

<5 Watson and James Roberts are colored. Chappell and appellant Eva- 
lina Roberts, James Roberts’ wife, are white. 

7 Roberts further told Watson that the rest of the “cops” were all right, 
that they “worked for him,” and that if Watson got into trouble he could 
get him out (R. 95-97). 

8 Watson stated that he could tell when he had marihuana or cocaine in 
his hand (R. 178). 

» This was in the Roberts’ car, a 1948 Cadillac (R. 87). 

10 When talking to Roberts about marihuana Watson used the underworld 
term “pot” (R. 92-93). 
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house where Watson rolled some more cigarettes from the 
stuff in the hat-box lid (J. A. 33-34; R. 88-92, 185). As 
Watson and Chappell left the apartment about 1:30 a. m., 
Roberts invited them to return the next afternoon to watch 
the ball game on television, and Watson told Roberts that 
he would like to see him on business, that he wanted to buy 
some “stuff”; Roberts said they would talk about it the 
next day (R. 93-94). 

Watson further testified that he and Chappell returned 
to the apartment the next afternoon (Saturday, October 8, 
1949) at two o’clock, where Mrs. Roberts fixed breakfast 
for them and they watched the ball game on the television 
(R. 94-95). During the afternoon Watson smoked a little 
marihuana and experienced no very unusual effects (J. A. 
34-35; R. 151). Watson told Roberts that he wanted some 
cocaine (stuff). Roberts made a phone call and told some 
one to “come right over and bring ten of those things”. 
Shortly after Croxton 11 came in with a paper sack full of 
money which he gave to Mrs. Roberts; he was asked by 
Roberts whether he had brought the “things” and when 
he said he had not he was told to go back and get them. 
About two hours later Croxton returned and handed Rob¬ 
erts a small package, which Roberts then transferred to 
Watson in exchange for $30. (R. 98-101.) (This package 
Watson later gave to Chappell. R. 116.) Shortly after, 
as Watson and Chappell were preparing to leave, Watson 
told Roberts that he wanted a whole ounce of cocaine 
(stuff). Roberts said that he could get it and that it would 
cost Watson $300. At the door Watson asked for a “little 
more pot.” At Roberts’ direction, Mrs. Roberts then put 
a little brown bag into Watson’s handkerchief. (R. 101- 
104.) Watson gave the handkerchief to Chappell (R. 112, 
113). 

Watson further testified that on Sunday, October 9, he 
and Chappell returned to the Roberts’ apartment late in 
the afternoon and had a squab dinner. They were warned 
by Roberts not to talk business because of the presence of 

ii Croxton worked in the grocery store allegedly operated by Roberts (R. 
493 - 494 ). 
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Dorothy Martin’s husband, who was “on the square” and 
knew nothing about “pot”. But as they left Roberts told 
Watson to come back Monday for his ounce of “stuff”. He 
told Watson that the price was $300, that it was pure and 
the best there was, and that it would cost even more in 
New York. Watson and Chappell returned to the apart¬ 
ment Monday and on one later occasion but did not find 
Roberts at home. (R. 104-108, 167-168, 184.) At no time 
did Watson have order forms issued by the Internal Reve¬ 
nue Bureau for the purchase of narcotics (R. 108-109). 
There were no Government stamps on any of the nar¬ 
cotics (R. 114, 116, 117). 

Agent Chappell corroborated Watson’s testimony that 
he had originally been invited into the apartment by James 
Roberts on the night of Friday, October 7, 1949. Roberts 
told him to make himself at home, pointed out his $3000 
television set, and boasted that there were only three such 
sets in town and he had enough influence to buy one. (R. 
191-194.) Chappell also corroborated Watson’s testimony 
that the first mention of marihuana occurred as the result 
of Roberts’ story about cocaine he had in the Dunbar 
Hotel, 12 and that Watson simply remarked that he was “all 
clean” and did not have any cocaine or marihuana with 
him (J. A. 36-37; R. 197-199). 

Chappell further corroborated Watson’s testimony as to 
the various transfers of narcotics: (1) that Roberts brought 
out some “pot” in the hat-box lid as the result of Wat¬ 
son’s remark, and that Watson and Mrs. Roberts rolled 
several cigarettes, some of which were smoked by Watson, 
Mrs. Roberts and Dorothy Martin, 13 and others were 
dropped by Mrs. Roberts into her handbag—one partially 
smoked by Watson was handed by him to Chappell and 
pocketed by the latter (J. A. 37-38, 41; R. 199-201, 229-231, 
269); (2) that during the drive to the night club Mrs. Rob- 

13 Roberts complained that he had offered the hotel detective $500 to let 
him get the cocaine (J. A. 36). 

13 Chappell testified that he never actually smoked any of the marihuana 
but only pretented to do so (J. A. 37, 39; R. 206; compare E. 205 with R. 
253). 






10 


\ 


erts half smoked one of the cigarettes she had rolled and 
handed it to him, and that he pinched it out and put it in 
his pocket (J. A. 39, 41; R. 208); (3) that they left the 
night club at 1:30 Saturday morning, October 8, and re¬ 
turned to the apartment where Roberts again brought out 
the hat-box lid from which Watson rolled four cigarettes 
which Chappell put in his pocket (J. A. 40-41); (4) that 
they returned to the apartment on Roberts’ invitation the 
following afternoon, 14 and that after Watson stated that 
he would like ‘‘to get his nose clean” Roberts phoned Crox- 
ton who arrived later with a small brown envelope which 
Roberts transferred to Watson for a quantity of money 
(R. 214-219); (5) and that as they were leaving the apart¬ 
ment Mrs. Roberts at her husband’s direction poured some 
“pot” from a small bag into Watson’s handkerchief 15 (R. 
219-220). After they left the apartment Watson handed 
the envelope and the handkerchief to Chappell (R. 222). 

Chappell further testified that he removed one of the ten 
capsules (R. 284) from the envelope and made a prelimi¬ 
nary test to determine whether it contained cocaine by 
putting some on his tongue, and rubbing a small quantity 
on his finger (R. 236-237, 270). He admitted he could not; 
tell whether it was derived from cocoa leaves or was syn¬ 
thetic (R. 270-272), but he stated he was satisfied it was 
cocaine (R. 296). He also stated that he had had experience 
in many marihuana eases, and on the basis of that experi¬ 
ence he judged that the substance Roberts brought out in 
the hat-box lid was, in appearance and odor, marihuana 
(R. 212-213, 277), but he admitted that he could not tell 
positively without a microscope (R. 278). 

Chemist Albert Spear testified that he had received an 
A.B. degree, specializing in chemistry, from George Wash¬ 
ington University in 1922 or 1923; that he had taught or¬ 
ganic chemistry for two or three years; that ever since 

n During the afternoon the hat-box was brought out again and Roberts 
remarked that he did not see why people wanted to smoke marihuana as it 
did nothing for him (R. 214-215). 

13In addition to the foregoing Chappell corroborated Watson’s testimony 
in all material details. 
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1919 he had been a chemist in the laboratory of the In¬ 
ternal Revenue Bureau engaged in identifying and analyz¬ 
ing narcotics; that he could identify narcotics on the basis 
of this long laboratory experience; and that he had testi¬ 
fied in the district courts as an expert in practically every 
narcotic case tried since 1920 (J. A. 44-48; R. 358-368). 
On the basis of analyses he had performed he identified the 
articles Watson and Chappell had received and carried 
away from the Roberts’ apartment as two marihuana 
cigarette butts, four marihuana cigarettes, 17 grains of bulk 
marihuana, and 10 capsules containing a mixture of cocaine 
hydrochloride and milk sugar (J. A. 45; R. 358-359, 369- 
373). He testified that cocaine hydrochloride is a deriva¬ 
tive of cocoa leaves (R. 375). 

On cross-examination Spear was asked about the tests 
he had used to determine whether marihuana was present 
in the exhibits (J. A. 48-49). He stated that the best way 
to determine whether a substance is marihuana is to ex¬ 
amine it under the microscope, and he clearly indicated 
that he had done that as a first step 16 (J. A. 49, 50, 50-51; 

16 When Spear was asked how he could identify Exhibit 1 as marihuana 
without notes to tell how he arrived at that conclusion the following occurred 
(J. A. 49): 

A. I know how I arrived at it. 

Q. What did your analysis consist of? 

A. Well, with marihuana, the best way to identify it— 

Q. No, what you did. 

A. I am telling you what I did; if I have any experience in identifying 
it under the microscope, then that is checked with a chemical. 

A little later when he was being asked whether he had any idea what the 
substance was before he made a chemical analysis of it, Spear stated that 
he did have an idea and said (J. A. 50): 

... I can identify marihuana under the microscope, whether there arc 
impurities, or not; it can be picked out. 

When Spear was asked whether it was not necessary to go through a series 
of eliminative steps to determine the chemical nature of a substance, which 
steps he admitted he had not performed here, he replied (J. A. 50-51): 

A. Not marihuana, no, the best way to do is by microscope. 

Q. That is— 

A. That [chemical analysis] is just to check up if you attorneys ask it. 

Q. If the best way is by the microscope, why do you bother with the 
analysis? 
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R. 394). He also testified that he had permitted seeds from 
all the marihuana exhibits to sprout, thus indicating that 
the substance was marihuana and that the seeds had not 
been sterilized (R. 394-395). Finally, he tested the ex¬ 
hibits chemically by means of the Duquenois 17 agent which 
gives a color reaction to marihuana, beginning with slate, 
turning to green, and ending with blue 18 (J. A. 49-50). He 
stated that this chemical test was universally accepted (J. 
A. 51). He was then asked whether Beam’s chemical test 
was as good as the chemical test he had used and he replied 
that it was; defense counsel then read to him a passage 
from the United States Dispensatory, which he had ad¬ 
mitted to be an authority, in which doubt was cast upon 
the reliability of Beam’s test; he replied that he had been 
talking about the Duquenois test (J. A. 51-52; R. 384-386). 
He was asked about biological tests, and he replied that he 
had made no such tests and knew nothing about them since 
he was not a doctor 19 (J. A. 52; R. 387-388). Finally he was 
questioned at considerable length about cannabinol, which 
he stated was the active resin in the marihuana plant which 
gives the color reaction to the Duquenois chemical test 
(J. A. 54). He was asked whether cannabinol existed in 
all parts of the marihuana plant; after repeated question¬ 
ing he stated that he did not know, that he judged it might 
be present throughout the plant like blood in the body, but 
that the stalks give only a slight reaction to the chemical 
test, while the seeds give none at all (J. A. 54-55, 65; R. 


A. Because we expect you attorneys to ask us that. 

In other words, before he began his chemical analysis he already knew by use 
of the microscope that he was dealing with marihuana. Despite the unsatis¬ 
factory condition of the reporter’s transcript in some of these passages it 
is clear that Spear’s first test was by means of the microscope. 

17 Referred to mistakenly in the Record and Joint Appendix as “Degene”. 
The substance was vanillin (R. 384). 

18 Prior to making this test he treated the exhibits with chloroform to re¬ 
move all foreign substances and to get pure marihuana. Only marihuana 
can be thus segregated by chloroform. (J. A. 50; see also J. A. 64; B. 
425-426.) 

is He gave the same response when asked about the effects of marihuana 
on the nervous system (J. A. 53; B. 388-393). 
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399-403, 427-428). On redirect Spear testified that from 
his examination of the exhibits he could tell that they con¬ 
tained parts of the leaves of the marihuana plant (J. A. 
65; R. 427). 

Spear was also cross-examined as to how he knew that 
the ten capsules delivered by Croxton contained cocaine 
derived from cocoa leaves. He stated that he treated a 
sample with Mayer 20 and Wagner’s reagent; that he ex¬ 
amined the resulting crystals under the microscope; that 
he recognized the crystals as cocaine; and that cocaine 
comes from the cocoa leaf (J. A. 55-56). He was asked 
how he could tell this cocaine had not been made syntheti¬ 
cally, and he answered that so far as he knew there was 
no synthetic cocaine (J. A. 56-57). Defense counsel then 
introduced in evidence page 137 of the United States Phar¬ 
macopoeia, which Spear admitted was an authority, and 
read the following passage (J. A. 28, 57-58; R. 406-409): 

Cocaine is an alkaloid obtained from the leaves of 
Erythroxylon Coca Lamarck and other species of Ery- 
throxylon, or by synthesis from ecgonine or its de¬ 
rivatives. 21 

Spear then admitted that methylbenzyl ecgonine 22 is the 
same thing as cocaine (J. A. 58). 

At this point Spear was asked whether ecgonine itself 
could be synthesized without starting from the cocoa leaf 
(J. A. 58). He replied that he did not know (J. A. 58). 
He recognized Chemistry of Organic Medicinal Products, 
by Jenkins and Hartung, as an authority, and he was asked 
whether he agreed with a statement in that book 23 to the 
effect that succindialdehyde, methylamine and acetone, if 
mixed at room temperature, will yield tropinone, and the 
tropinone, mixed with sodium and carbondioxide (and treated 

20 Referred to mistakenly in Record and Joint Appendix as “Morris”. 

21 Ecgonine is itself a derivative of the cocoa leaf. See Appendix A. 

22 Methyl-benzyl ecgonine is ecgonine treated with methyl alcohol and benzoic 
acid (J. A. 58). Somewhat later Spear stated that he did not know whether 
methyl-benzyl ecgonine could be produced in this way (J. A. 60). 

23 The book was not put in evidence. 
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with hydrogen, will result in ecgonine. He replied that he 
did not know and had no opinion. (J. A. 58-59; R. 410- 
416). He was then asked if there was any difference be¬ 
tween the chemical formula of a product of these re¬ 
actions, 24 and the chemical formula of ecgonine as shown 
by the United States Pharmacopoeia, and he admitted that 
there was none (J. A. 60-61; R. 417-418). Counsel then 
asked how he could tell whether the capsules he had ana¬ 
lyzed contained synthetic cocaine or a derivative of the 
cocoa leaf. Spear stated that on the basis of his experi¬ 
ence in identifying samples he concluded that these partic¬ 
ular exhibits were derived from cocoa leaves, and he stated 
that he had never come across synthetic cocaine; he ad¬ 
mitted that if there was synthetic cocaine, and if it was the 
same as the natural product, he would not recognize it (J. 
A. 61-62; R. 418-420). Finally passages were read to him 
from three books, 25 which he admitted to be authoritative, 
indicating that cocaine can be produced “synthetically”. 
He was asked whether he agreed or disagreed. He stated 
that he had no opinion on the subject. (J. A. 62-64; R. 420- 
422, 423-425.) 

•The defense called Dorothy Martin as a witness. She 
testified that she was present in the Roberts’ apartment 
when Chappell and Watson were there on the evening of 
October 7, and the afternoon of October 8, 1949 (J. A. 66, 
68); that she noticed no strange odors; none complained of 
sickness, drowsiness, dizziness or excitement, and Mrs. 
Roberts drove normally when taking her home on the eve¬ 
ning of October 7 (J. A. 67-69); and that Roberts operated 
a grocery store (R. 462; cf. 493-495). On cross-examina¬ 
tion she admitted that she was very friendly with Mrs. Rob- 

a* The various formulas comprising this hypothetical series of reactions were 
apparently written on the black board by defense counsel. But they do not 
appear in the record, and the book from which they were taken was not, as 
just noted in the previous footnote, placed in evidence. (J. A. 58-59; R. 
411-415.) The witness stated repeatedly that he did not recognize the formulas 
as he had had no occasion for ytars to use them in his experiments on samples 
in the laboratory (R. 411-418 passim). 

23 None of the three books, or any part of them, was introduced in evidence. 
They are Jenkins and Hartung, Chemistry of Organic Medicinal Products; 
Henry, Plant Alkaloids; Karrer, Organic Chemistry. 
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erts (J. A. 69); that she had been arrested and indicted in 
connection with the same transactions involved in this case 
(J. A. 69-71). 

The defense also called Dr. James Cowan as an expert. 
He admitted that he had no knowledge of the origin of 
cocaine, but he testified at length as to the intoxicating 
effects of marihuana (J. A. 71-76). On cross-examination 
he admitted that he had treated Roberts professionally; 
that he had never made a study of marihuana and his 
knowledge of it was limited; that he had never treated 
a marihuana patient, that a famous drummer had reputedly 
been a marihuana user; and that he had never actually 
seen the reactions of marihuana (J. A. 71-78). 

The defendants themselves did not take the stand. And, 
of course, since they had not availed themselves of the op¬ 
portunity to examine the Government’s exhibits- in the 
laboratory of the Internal Revenue Bureau, they offered 
no evidence themselves as to the nature of those exhibits. 

STATUTES INVOLVED 

I 

Section 6 (a) of the Marihuana Tax Act, as amended, 
provides (26 U. S. C. 2591 (a)): 

It shall be unlawful for any person, whether or not 
required to pay a special tax and register under sec¬ 
tions 3230 and 3231, to transfer marihuana, except in 
pursuance of a written order of the person to whom 
such marihuana is transferred, on a form to be issued 
in blank for that purpose by the Secretary. 

Section 8 (a) of the Marihuana Tax Act, as amended, 
provides in pertinent part (26 TJ. S. C. 2593 (a)): 

It shall be unlawful for any person who is a trans¬ 
feree required to pay the transfer tax imposed by sec¬ 
tion 2590 (a) to acquire or otherwise obtain any mari¬ 
huana without having paid such tax; and proof that 
any person shall have had in his possession any mari¬ 
huana and shall have failed, after reasonable notice 
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and demand by the collector, to produce the order form 
required by section 2591 to be retained by him, shall 
be presumptive evidence of guilt under this section 
and of liability for the tax imposed by section 2590 (a). 

Section 1 (b) of the Marihuana Tax Act provides (26 
U. S. C. 3238 (b)): 

The term “marihuana” means all parts of the plant 
Cannabis sativa L., whether growing or not; the seeds 
thereof; the resin extracted from any part of such 
plant; and every compound, manufacture, salt, deriva¬ 
tive, mixture, or preparation of such plant, its seeds, 
or resin; but shall not include the mature stalks of 
such plant, fiber produced from such stalks, oil or cake 
made from the seeds of such plant, any other com¬ 
pound, manufacture, salt, derivative, mixture, or prep¬ 
aration of such mature stalks (except the resin ex¬ 
tracted therefrom), fiber, oil, or cake, or the sterilized 
seed of such plant which is incapable of germination. 

n 

Section 1 of the Harrison Anti-Narcotic Act, as amended, 
provides in pertinent part (26 U. S. C. 2553 (a)): 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute any of the drugs mentioned in 
section 2550 (a) except in the original stamped pack¬ 
age or from the original stamped package; and the 
absence of appropriate tax-paid stamps from any of 
the aforesaid drugs shall be prima facie evidence of a 
violation of this subsection by the person in whose 
possession same may be found; and the possession of 
any original stamped package containing any of the 
aforesaid drugs by any person who has not registered 
and paid special taxes as required by sections 3221 
and 3220 shall be prima facie evidence of liability to 
such special tax. 
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Section 2 of the Harrison Anti-Narcotic Act, as amended, 
provides in pertinent part (26 U. S. C. 2554 (a)): 

It shall be unlawful for any person to sell, barter, 
exchange, or give away any of the drugs mentioned, in 
section 2550 (a) except in pursuance of a written order 
of the person to whom such article is sold, bartered, 
exchanged, or given, on a form to be issued in blank 
for that purpose by the Secretary. 

Section 1 of the Harrison Anti-Narcotic Act, as amended, 
further provides in pertinent part (26 U. S. C. 2550 (a)): 

There shall be levied, assessed, collected, and paid 
upon opium, isonipecaine, coca leaves, opiate, any com¬ 
pound, salt, derivative, or preparation thereof, pro¬ 
duced in or imported into the United States, and sold, 
or removed for consumption or sale, an internal reve¬ 
nue tax at the rate of 1 cent per ounce, * * *. 

SUMMARY OF ARGUMENT 

I 

The indictment properly charged offenses under the nar¬ 
cotics statutes. The mere fact that the collector did not 
make a demand upon James Roberts for the appropriate 
order form until after the marihuana indictments had been 
filed did not render the marihuana indictments defective. 
This Court has already so held in the Cratty case. And it 
was unnecessary that the cocaine indictments should allege 
in the language of the statute that defendants had trans¬ 
ferred a “derivative of cocoa leaves”. The word “co¬ 
caine”, used in the indictments, sufficiently advised defen¬ 
dants of the offenses charged. 

n 

The Government agents did not obtain any evidence as 
the result of an illegal search or seizure. Watson and 
Chappell were both invited to enter the Roberts apartment, 
and all the evidence they took away was freely given to 
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them by defendants. They obtained entry to the apartment 
because of the friendship of Watson and Roberts. They did 
not misrepresent themselves in order to gain entry. 

There is no evidence of entrapment. There was evidence 
that Roberts had large dealings in narcotics prior to the 
visit of Watson and Chappell. And his first offer of mari¬ 
huana was made without their asking. 

m 

Appellants had ample opportunity to examine the Gov¬ 
ernment exhibits. A month before trial the court orally 
granted the permission and told defense counsel to sub¬ 
mit orders for signature. Improper orders were submitted, 
and the court did not sign them. Counsel made no effort to 
discover why the orders had not been signed, and refused 
to accept the prosecutor’s oral offer to make arrangements 
so that their chemist could examine the exhibits. 

IV 

The Government expert, Chemist Spear, was fully quali¬ 
fied by study and by practical experience to identify the 
Government’s narcotic exhibits. 

There was substantial evidence that the marihuana ex¬ 
hibits contained taxable marihuana. Watson and Chappell 
both testified that the substance was marihuana. Chemist 
Spear tested the exhibits by microscope and by sprouting 
and reached the conclusion that the exhibits contained parts 
of the taxable leaves. Spear’s chemical test, which alone 
appellants attack, was not discredited. 

There was also substantial evidence that the cocaine ex¬ 
hibits contained taxable cocaine. Chemist Spear testified 
that the exhibits were derivatives of cocoa leaves. There is 
no proof in the record that there is any cocaine which is not 
a derivation of coca leaves. If the Court desires to go out¬ 
side the record it will be seen that synthetic cocaine is im¬ 
possible to obtain. 
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V 

The prosecutor was correct in asking defense witness, 
Dorothy Martin, whether she had been arrested in connec¬ 
tion with appellants’ case. His object was to show the wit¬ 
ness’ bias. Nor did he exceed the bounds in calling to the 
jury’s attention the appellants’ affluent circumstances. His 
object was to show that they had financial sources other 
than a small grocery store. 


VI 

The court correctly rejected appellants’ proposed instruc¬ 
tions and explained the essentials of the alleged offenses to 
the jury by reading to them the pertinent statutes. 

ARGUMENT 

I 

The Indictment Properly Charged Narcotic Offenses 
Prohibited by Statute. 

A. Marihuana . 26 

The indictments in Nos. 1617-49 and 1691-49 charged 
James Roberts with having obtained marihuana, as a trans¬ 
feree required to pay the tax imposed by 26 U. S. C. 2590 
(a), without having paid such tax in violation of 26 U. S. C. 
2593 (a). 

In proving these offenses the Government invoked the 
provision of 26 U. S. C. 2593 (a) that possession of mari¬ 
huana, and failure to produce the required order form after 
reasonable notice and demand by the collector, shall be pre¬ 
sumptive evidence that the marihuana was acquired with¬ 
out payment of the required tax. It is contended on behalf 
of appellant James Roberts (Br. 28-29) that those counts 
of the indictment charging him as transferee are defective 
because the collector’s demand for the appropriate order 
form was not made upon him until after the indictment was 
returned. This Court has held such a contention to be with- 


26 Wc here deal with Point V in appellants’ brief (Br. 28-29). 
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out merit in Cratty v. United States, 82 U. S. App. D. C. 
236,163 F. 2d 844, 849. In that case it was pointed out that 
the offense as transferee is acquiring the marihuana with¬ 
out having paid the required tax and that the transferee’s 
failure to produce the appropriate order form upon de¬ 
mand is a means of proof, and not an element, of the 
offense. In that case it was also pointed out that it cannot 
be presumed that the grand jury had before it no other 
evidence of non-payment of the tax. Accordingly, it is im¬ 
material to the offenses charged that the collector’s demand 
for the appropriate order form was made after the indict¬ 
ment was returned. 

B. Cocaine, Derivative of Cocoa Leaves . 27 

In the first of the two counts of the indictment in No. 
1621-49 appellant James Roberts and one Kermit Croxton 
were charged with having purchased, sold, dispensed and 
distributed, a mixture of cocaine hydrochloride and milk 
sugar, not in the original stamped package and not from 
the original stamped package, in violation of 26 U. S. C. 
2553 (a). In the second count they were also charged with 
having sold, bartered, exchanged and given away to one 
James J. Watson the mixture of cocaine hydrochloride and 
milk sugar not in pursuance of a written order of the lat¬ 
ter on an appropriate order form, in violation of 26 
U. S. C. 2554 (a). Both sections 2553 (a) and 2554 (a) of 
Title 26, U. S. Code, were cited in this indictment in ac¬ 
cordance with Rule 7 (c) of the Federal Rules of Criminal 
Procedure. Each of these sections of the Code by its terms 
applies to any of the drugs mentioned in 26 U. S. C. 2550 
(a). Among the drugs mentioned in 26 U. S. C. 2550 (a) 
are cocoa leaves and any compound, salt, derivative or 
preparation thereof. Exempted by the provisions of 26 
U. S. C. 2551 (b) are decocainized cocoa leaves, or prepara¬ 
tions made therefrom, or other preparations of cocoa 
leaves which do not contain cocaine. 

It is contended on behalf of appellant James Roberts 
(Br. 19-21) that the indictment was defective because it did 


27 We here deal with Point I of appellants’ brief (Br. 19-21). 



21 


not follow the language of the statute by charging a traffick¬ 
ing in a derivative of cocoa leaves or allege that cocaine 
is a derivative of coca leaves. It is, of course, well settled 
that an “indictment which ‘contains the elements of the 
offense intended to be charged,’ shows what the defendant 
must be prepared to meet, and precludes later prosecution 
for the offense, is good although it does not precisely follow 
the language of the statute.” Tatum v. United States, 71 
App. D. C. 393, 110 F. 2d 555. It is also well settled that 
an indictment need not allege facts of which a court may 
take judicial notice. 9 Encyclopedia of Federal Procedure 
(2nd Ed.) section 4068. It is submitted that the indictment 
in Criminal No. 1621-49 does contain the elements of the 
offense intended to be charged, does show what the defen¬ 
dant must be prepared to meet, and does preclude later 
prosecution for the same offense. Moreover, a court may 
take judicial notice of the fact that cocaine is a derivative 
of coca leaves. 28 Hughes v. United States, 253 Fed. 543 
(C. A. 8); cf. James v. United States, 61 F. 2d 912 (C. A. 5). 
Accordingly, it was unnecessary for the indictment to fol¬ 
low precisely the language of the statute by charging a 
trafficking in a derivative of coca leaves or to allege that 
cocaine is a derivative of coca leaves. 

n 

The Government's Narcotic Exhibits Were Legally Obtained. 

A. There Was No Illegal Search or Seizure . 20 

During their visits to the Roberts apartment Watson and 
Chappell obtained four whole and two partially-smoked 
marihuana cigarettes, seventeen grains of marihuana in 

28 Nor can. use of the term. * ‘ cocaine ’ ’ alone be said to have rendered the 
indictment defective by reason of the fact that the statutes prohibit trafficking 
only in cocaine derived from coca leaves and not in so-called synthetic cocaine. 
Words in an indictment arc to be given their ordinary meaning and the ordin¬ 
ary meaning of cocaine is the narcotic obtained from coca leaves. Webster’s 
New International Dictionary (2nd Ed. unabridged). Moreover, the indict¬ 
ment in No. 1621-49 in general follows the language of, and includes the 
citations to, the prohibitory statutes which refer only to derivatives of coca 
leaves as distinguished from so-called synthetic cocaine. 

29 We deal here with Point II of appellants’ brief (Br. 21-26). 
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bulk form, and ten capsules containing cocaine, which were 
used as Government exhibits (J. A. 66). The record re¬ 
veals that Watson, who was an acquaintance of Roberts, 
went to the Roberts’ apartment, was admitted, and was 
told to bring his friend Chappell in (J. A. 31-32). Appel¬ 
lants contend that since entry into the apartment was ob¬ 
tained under pretext of a social visit, the entry was illegal 
and the evidence obtained thereby should have been sup¬ 
pressed (Br. 21-26). But the cases cited by appellants hold 
only that, where entry has been obtained through social ac¬ 
quaintance, a search may not thereafter be made secretly 
or in the absence of the owner. See Govled v. United 
States, 255 U. S. 298, 304-306 (cited at Br. p. 22). In Fra¬ 
ternal Order of Eagles, No. 778 , Johnstown, Pa. v. United 
States, 57 F. 2d 93 (C. A. 3), so heavily relied on by appel¬ 
lants, the agents gained entry to the lodge by falsely repre¬ 
senting themselves as members in good standing, and by 
presenting cards belonging to bona-fide members which 
they had surreptitiously obtained. They affirmatively rep¬ 
resented themselves to be something which they were not. 
Here, Watson gained entrance because of his old friendship 
with Roberts. Chappell was invited to come in because of 
his acquaintance with Watson. Consequently, the entry 
was obtained without misrepresentation, for Roberts did 
not ask what Chappell’s occupation was and neither Wat¬ 
son nor Chappell volunteered the information. After they 
had entered, all the evidence was freely handed to them by 
appellants, either as a gift or as a sale. The entry was 
legal; there was no search; and there was no illegal seizure. 

B. The Jury Properly Found That There Was No Entrapment. 

1. The instructions . 30 

In accordance with Sorrells v. United States, 287 U. S. 
435, 441-442, the jury was properly instructed on the sub¬ 
ject of entrapment as follows (J. A. 93): 

It is well settled that the fact that officers or em¬ 
ployees of the Government who merely afford the facil- 


30 Wc here deal with Point IX of appellants’ brief (Br. 42). 
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ity for the commission of an offense does not defeat 
the prosecution. Artifice or stealth may be employed 
to catch those engaged in criminal enterprises. The 
appropriate object of this permitted activity, fre¬ 
quently essential to the enforcement of the law, is to 
reveal a criminal design, to expose the illicit traffic, 
thus to disclose the would-be violator of the law. 

A different question is presented when the criminal 
design originates with the officers of the Government 
and they implant in the mind of an innocent person the 
disposition to commit the alleged offense and induce 
its commission in order that they may be protected. It 
is well settled that decoys may be used to entrap crim¬ 
inals, and to present opportunity to one intending or 
willing to commit crime, but decoys are not permissi¬ 
ble to ensnare the innocent and law-abiding into the 
commission of crime. When criminal design originates 
not with the accused, but is conceived in the minds of 
the Government officers, and the accused is by persua¬ 
sion, deceitful representation, or inducement, lured into 
the commission of a criminal act the Government is 
estopped by sound public opinion when prosecuting 
therefor. 

The instruction requested by appellants (J. A. 17) be¬ 
gan with the statement, “You are instructed that there has 
been no evidence of dealing by the defendant in narcotics 
prior to October 7, 1949.” The proposed instruction was 
objected to as stated (R. 608). It was obviously incorrect, 
for considerable evidence had been put before the jury to 
show that Roberts had a large amount of cocaine in the 
Dunbar Hotel on September 12,1949 (R. 337-357). In fact 
it would appear from the record that Watson and Chappell 
never even mentioned the subject of narcotics to Roberts 
until he told them the story of his difficulties with the Dun¬ 
bar house detective {supra, pp. 7, 9). 
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2. The evidence?' 

The finding implicit in the jury’s verdict, that there was 
no entrapment, is supported by substantial evidence. As 
we have just pointed out there was evidence that Roberts 
had a considerable quantity of narcotics in the Dunbar on 
September 12,1949, and this was known to Agent Andrews 
of the Bureau of Narcotics (R. 351-357) to whom Watson 
and Chappell talked before making their first visit to 
Roberts on October 7 (R. 76). Furthermore, Chappell and 
Watson did not raise the subject until Roberts had revealed 
his interest in it by relating the Dunbar story. The record 
shows that after Watson and Chappell were invited into 
the Roberts’ apartment, the appellants furnished them 
marihuana upon Watson’s mere statement that he did not 
have any narcotics. The other narcotics were given or sold 
to them merely upon their assertion that they wanted some. 
Appellants did not furnish the narcotics reluctantly and it 
was not necessary to urge them to do so. The fact that ap¬ 
pellants were not informed that Chappell was a narcotic 
agent and Watson an informer certainly did not constitute 
an entrapment. To hold otherwise would be to render il¬ 
legal all evidence obtained by informers or decoys. But, as 
Roberts, Brandeis and Stone, JJ, have pointed out in their 
concurring opinion in Sorrells v. United States , 287 U. S. 
435, 453-454: 

Society is at war with the criminal classes, and courts 
have uniformly held that in waging this warfare the 
forces of prevention and detection may use traps, de¬ 
coys, and deception to obtain evidence of the commis¬ 
sion of crime. 

We submit that it is clear that the criminal design was 
already present in the minds of appellants, and the agents 
simply afforded them an opportunity for carrying it into 
execution. 


3i We hero deal with appellants’ Point VI (Br. 29-32). 
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in 

Appellants Were Given Ample Opportunity to Exa min e the 
Government's Narcotic Exhibits . 32 

Appellants contend (Br. 26-27) that they were prohibited 
by the District Court from examining the -Government’s 
narcotic exhibits. 33 The record, on the contrary, shows 
that appellants were given ample opportunity, both for¬ 
mally by the court and informally by counsel for the Gov¬ 
ernment, to make such examination. Their failure to do so 
is attributable solely to their own neglect or deliberate 
choice. 

Approximately a month before the trial appellants’ mo¬ 
tion to examine the Government’s narcotic exhibits was 
granted in open court, but with the limitations that the ex¬ 
amination be conducted in the laboratories of the Bureau 
of Internal Revenue and that it be conducted at appellants’ 
expense. (J. A. 95.) During the oral hearing the court 
was at first inclined to the view that the Government should 
turn over samples to appellants’ chemist (J. A. 95). Later, 
when Government counsel pointed out that turning over 
portions of the Government’s exhibits to appellants’ chem¬ 
ist would complicate proof of continuity of possession (R. 
697), the court indicated that if examination by the chemist 
was permitted it would not be necessary to turn over sam¬ 
ples to him (R. 697, J. A. 95; J. A. 96-97). Appellants then 
submitted to the District Court proposed orders which were 
improperly drawn. These orders not only lacked the re¬ 
quired certificate of service, but also provided, contrary to 
the court’s ruling, not that custody of its entire exhibits 
would remain with the Government subject to examination 
by appellants’ chemist, but rather that samples should be 
turned over to appellants’ chemist, presumably to be re¬ 
tained by him (J. A. 29-30). The proposed orders were, of 
course, not signed by the court, and appellants made no 

32 We here deal with appellants* Point III (Br. 26-27). 

33 This same contention was previously presented to this Court in a petition 
for a writ of prohibition which was denied without a hearing on January 
11, 1950. Roberts v. United States, Misc. 225. 
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effort, during the month that intervened between the hear¬ 
ing on the motion and the date of trial, to ascertain why 
and to submit revised orders. 

Furthermore, approximately a week before the trial Gov¬ 
ernment counsel offered to make the necessary arrange¬ 
ments for examination of the Government’s narcotic exhib¬ 
its by appellants’ chemist at the convenience of appellants’ 
counsel (R. 588). Two days later this offer was renewed, 
and when appellants ’ counsel expressed doubt as to the au¬ 
thority of Government counsel to make such arrangements, 
Government counsel stated that, regardless of whether he 
had the authority, he would assume the responsibility of 
making the arrangements if appellants’ counsel would set a 
date (R. 589). Appellants declined to accept these offers. 

Under the circumstances, it is submitted that appellants’ 
failure to examine the Government’s narcotic exhibits is 
attributable solely to their own fault. It is clear that noth¬ 
ing was done to deprive them of due process in this respect. 
In the first place no duty lay upon the court to sign the 
improperly prepared orders; in the second place, when the 
orders were not promptly signed it was the duty of appel¬ 
lants’ counsel to discover the cause of the delay; and finally, 
when the prosecutor offered to let them examine the Gov¬ 
ernment’s exhibits, even without a court order, it was ob¬ 
viously their duty to avail themselves of the opportunity. 

It seems fair to conclude from the foregoing that appel¬ 
lants, from whom the Government’s narcotic exhibits were 
obtained, never had any doubt as to the nature of these 
exhibits, and that counsel actually had no real desire to 
examine them. Their action in neglecting to have the ex¬ 
hibits analyzed by their own chemist, while asserting a de¬ 
sire to do so, would rather appear to have been adopted as 
a matter of trial tactics. Had their own chemist verified 
the nature of the Government’s narcotic exhibits, as appel¬ 
lants were in a position to know he would, they would either 
have strengthened the Government’s case by calling such 
chemist as a witness, or have weakened their own by an 
unexplained failure so to call him. Their decision not to 
produce affirmative evidence by their own expert left them 
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free to adopt the exclusive defense of attacking the credi¬ 
bility of the Government expert’s testimony. This, as we 
shall see, was the tack they took. 

IV 

The Nature of the Narcotics Contained in Government Ex hibits 
Was Adequately Established. 

A. Qualification of Government Experts* 

Appellants contend (Br. 27-28) that the trial court erred 
in denying their motion to exclude the testimony of Chem¬ 
ist Spear on the ground that he was not qualified to testify 
as an expert witness. 

In District of Columbia v. Chessin, 61 App. D. C. 260, 
262, 61 F. 2d 523, 525, this Court pointed out that, 

• * • the qualification of an expert witness, that is to 
say, his knowledge, skill, and experience, to express 
an opinion on a particular matter in issue is a question 
for the trial court, and the exercise of this discretion 
will not ordinarily he disturbed by the appellate court. 

See also Pollard v. Hawfield, 83 IT. S. App. D. C. 374,170 F. 
2d 170,172, certiorari denied, 336 U. S. 909. In other words, 
the decision of the trial court on the qualification of an ex¬ 
pert witness is “reviewable only for an abuse of judicial 
discretion.” Chapman v. United States, 169 F. 2d 641, 645 
(C. A. 9). 

The evidence as to Chemist Spear’s qualification as an 
expert witness was as follows: Upon direct examination 
he testified that he was, and for approximately thirty-one 
years had been, employed as a chemist by the Bureau of 
Internal Revenue; that he had testified in District Courts 
as an expert in practically every narcotic case which had 
been tried since 1920 (J. A. 44). Upon cross-examination 
Chemist Spear testified that he had received an A.B. de¬ 
gree, specializing in chemistry, from George Washington 
University in 1922 or 1923, and that he had studied chem- 


84 We here treat appellants’ point IV (Br. 27-28). 
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istry for about six or seven years to get that degree. He . 
further testified that he had taught organic chemistry for 
about two or three years. (J. A. 45.) He also testified that 
his experience for thirty-one years for the most part had 
been in analyzing various substances, including narcotics 
(J. A. 47). 

On the basis of this evidence, the trial court’s decision 
that Chemist Spear was qualified to testify as an expert 
witness certainly cannot be said to constitute an abuse of 
judicial discretion. As appellants point out, an expert wit¬ 
ness is qualified by proof that he has special knowledge in 
his field either from theoretical studies or from practical 
experience. 2 Wharton, Criminal Evidence, §§ 1690-1691. 
Knowledge acquired by doing is no less valuable than that 
acquired by study. Bralt v. Western Air Lines, 155 F. 2d 
850 (C. A. 10), cert. den. 329 U. S. 735. Appellants attack 
Spear’s qualifications because of some supposed lack of 
theoretical knowledge in the field of plant alkaloids. They 
assert that by his own statement he was “unable to keep 
abreast of current trends, had done little or no reading in 
his thirty years with the Bureau of Internal Revenue and 
in general showed a lack of interest in the chemistry of nar¬ 
cotics” (Br. 28). No record reference is given for these 
assertions—and none could be given for they are completely 
unfair. The most that the record shows is that Spear ad¬ 
mitted that he had done no graduate work in the field of 
plant alkaloids, that he had written no books or learned 
papers, that he had no time for research, and that he did 
not “read” the authorities in the field but only used them 
for reference (J. A. 46-48). But the record also shows that 
he had spent thirty years in doing the very things for 
which he was called to the stand as an expert—analyzing 
and identifying narcotics and other substances. We do not 
admit that he was unqualified from the theoretical stand¬ 
point. He may not have been acquainted with all the latest 
literature. He may have been unfamiliar with highly 
complicated formulas (which he testified were unnecessary 
in the practical work he had to do). But chemistry was his 
special study, and he had studied and taught it in college 
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for eight or ten years. And even if there were a doubt of 
his theoretical knowledge, his thirty years of practical ex¬ 
perience in the laboratory obviously qualified him to deter¬ 
mine whether the substances transferred by appellants to 
Watson and Chappell were cocaine and marihuana. 

B. Marihuana . 35 

Appellants contend (Br. 33-36) that there was no sub¬ 
stantial evidence that the substance transferred to Watson 
and Chappell as marihuana was in fact taxable marihuana. 
All parts of the marihuana plant (Cannabis sativa), includ¬ 
ing seeds and extracted resin, are taxable under the stat¬ 
ute,—with the exception of the mature stalks, fiber from 
the stalks, sterilized seeds, and oil or cake made from the 
seeds. Resin extracted from mature stalks is taxable. See 
Sec. 1 (b) of the Marihuana Tax Act, 26 U. S. C. 3238 (b), 
supra p. 16; and 26 U. S. C. 2590 (a). Appellants’ conten¬ 
tion is devoted solely to an attempt to discredit the chem¬ 
ical test used by Chemist Spear in identifying the Govern¬ 
ment’s exhibits as taxable marihuana. 

In the first place, both Watson and Chappell testified that 
Roberts professed repeatedly to be giving them marihuana. 
Watson, who smoked some of the substance, testified that it 
was marihuana and that he could tell, from his experience 
and from his reading, when he had marihuana in his hand 
(R. 178). And Chappell, who did not smoke any of the 
substance, testified that he had had experience in many 
marihuana cases, and that he judged from appearance and 
odor that the substance was marihuana. He admitted that 
microscopic examination was necessary for positive iden¬ 
tification. (R. 212-213, 277-278.) 

In the second place, Chemist Spear testified positively 
that the exhibits contained parts of the taxable leaves 
(J. A. 65). In his analysis he used, not one, but three tests. 
He stated that the best test was examination by micro¬ 
scope, and he clearly indicated that he had subjected the 


S3 We here deal with the first part of appellants’ Point VU (Br. 32-36). 
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exhibits to such examination 30 (supra, pp. 11-12). Fur¬ 
thermore, he permitted seeds from all the exhibits to 
sprout (supra, p. 12). Clearly, he recognized the sprouts 
as marihuana plants; and clearly, all the exhibits must 
have contained unsterilized, hence taxable, seeds. 

So far as the chemical test was concerned, Spear testi¬ 
fied that it was used only because he expected counsel to 
ask him questions about it at the trial (supra, p. 11). In 
this case it was obviously unnecessary to go through any 
preliminary process of elimination such as would be neces¬ 
sary in analyzing a completely unknown substance. Spear 
already knew, from his previous microscopic examination 
and from the information of the agents, that he was deal¬ 
ing with marihuana. Consequently he treated the exhibits 
with chloroform to segregate the marihuana from all im¬ 
purities (J. A. 50, 64; R. 425-426), then treated them with 
the Duquenois agent, and observed the reaction proper to 
marihuana. He had, of course, already stated that this 
test was not as good as examination by microscope, but 
when asked by defense counsel whether the Duquenois test 
was universally accepted he replied in the affirmative. He 
was then asked whether the Beam chemical test was good 
as the Duquenois, and he unwarily replied that it was. 
Upon being confronted with an authoritative statement 
that the Beam test was not universally accepted, he hedged 
and said that he was talking about the Duquenois test. We 
submit that the fact that the witness was temporarily lured 
into the position of admitting that the Beam and Duquenois 
tests are equally valid is not even sufficient to discredit the 
latter, much less to discredit the witness’ entire testimony. 
He had not even claimed that this was the best test. It will 
be observed that the only specific strictures upon the 
chemical tests, cited in appellants’ brief (Br. 34), are 
directed against the Beam test. 87 

36 This is the standard practice recommended by the Bureau of Narcotics, 
as appellants themselves point out (Br. 33-35). 

37 it is asserted that the true test is a biological one (Br. 33). There is 
nothing in the record to support this assertion. There is a statement to the 
effect that there is no available * ‘ chemical assay method ’ ’ and that attempts 
have been made to standardize marihuana biologically. The context clearly 
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Appellants further argue that it is impossible to deter¬ 
mine from Spear’s testimony whether the exhibits were 
composed of taxable leaves or non-taxable stalks. But the 
witness testified positively that he could tell that leaves 
were present in all the exhibits. He had examined them 
microscopically. Furthermore, he stated that there was so 
little of the active agent, cannabinol, present in the stalks 
that they would react only very slightly, if at all, to his 
chemical test. Manifestly, the reaction he had observed 
was determinative of the presence of leaves. 

Appellants whole argument on this point is so completely 
unfair that we can only ask that it be carefully checked 
against the record. We submit that there was overwhelm¬ 
ing evidence that appellants transferred taxable mari¬ 
huana to Watson and Chappell. 

C. Cocaine. 37 * 

Appellants further contend (Br. 36-40) that there was no 
sufficient evidence that the substance which Roberts trans¬ 
ferred to Watson as cocaine was in fact a derivative from 
cocoa leaves. Cocaine is taxable under the statute only in 
so far as it is a “compound, salt, derivative or prepara¬ 
tion” of the cocoa leaf. See Sec. 1 of the Harrison Anti- 
Narcotic Act, 26 U. S. C. 2550 (a), supra, p. 17. Appellants 
do not dispute that Roberts transferred cocaine to Watsorn 
Their argument is the purely technical one that the Gov¬ 
ernment failed to prove that the particular cocaine in its 
exhibit was derived or prepared from cocoa leaves. 

Chemist Spear testified that he had analyzed the ten cap¬ 
sules given by Roberts to Watson; that he found them to 
contain cocaine hydrochloride; and that cocaine hydro¬ 
chloride is a derivative of cocoa leaves {supra, p. 11). On 
cross-examination he was asked whether he could deter¬ 
mine by the test he used whether the cocaine in the cap- 


shows that the tests here referred to are those used to determine the physiolog¬ 
ical effect upon an individual of any particular sample, not the mere presence 
of the drug in a substance presented for analysis. (R. 387-388; J. A. 52). 

37a We here deal with the second part of appellants’ point VII (Br. 36-40). 
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sules was actually derived from cocoa leaves or had been 
produced synthetically. He answered that so far as he 
knew there was no such thing as synthetic cocaine. De¬ 
fense counsel then read to him passages from several hooks, 
admittedly authorities, to the effect that cocaine can be 
obtained “synthetically” from eegonine, and that eegonine 
in turn can be obtained “synthetically” by a process in 
which the original elements are succindialdehyde, methyla- 
mine and acetone {supra, pp. 13-14). 

It is important here to note that the word “syntheti¬ 
cally” was being used in two different senses in the ques¬ 
tioning. On the one hand, eegordne is itself a derivative 
of the cocoa leaf. See Appendix A. Consequently, when 
cocaine is obtained by synthesis from natural eegonine the 
process starts and ends with derivatives of the cocoa leaf. 
But if it is possible to obtain eegonine by a synthesis of 
foreign substances, any cocaine which might he produced 
by further treatment of such eegonine would not be a de¬ 
rivative of the cocoa leaf and would not he taxable. 

It is not quite clear from the record whether Chemist 
Spear ever expressed himself as in agreement with the 
passage read to him from the Pharmacopoeia to the effect 
that cocaine is obtained by “synthesis” from eegonine. 
He was obviously confused by the equivocal use of the 
term. But we submit that it is immaterial whether he 
agreed or disagreed with it. If the particular cocaine in 
the capsules handed to Watson by Roberts had been ob¬ 
tained by treatment of natural eegonine—and it would ap¬ 
pear from the authorities that most commercial cocaine has 
for years been obtained in this manner—it would still be a 
derivative or preparation from the cocoa leaf, and appel¬ 
lant James Roberts would be just as guilty as he would 
be if the drug had been derived more directly from the 
leaves. 

What are the chances that the capsules contained cocaine 
obtained from synthetic eegonine, produced in turn by a 
process starting with succindialdehyde, methylamine and 
acetone? We submit that there can be no reasonable doubt 
on that score. They are nil. In the first place, there is, 
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strictly speaking, no proof in the record that ecgonine can 
be obtained by such a process, or by any process other than 
derivation from cocoa leaves. Appellants produced no 
evidence to this effect; they put no expert of their own 
upon the stand to prove the possibility of synthesizing 
ecgonine. All they did was to read to Chemist Spear on 
cross-examination various passages from chemical text¬ 
books indicating that the synthesis could be performed, 
and then ask his opinion as to the correctness of the quoted 
passages. While admitting that the books were authorita¬ 
tive, Spear simply said that he knew nothing of synthetic 
cocaine or ecgonine and that he had no opinion as to the 
correctness of the particular passages {supra, pp. 13-14). 
Consequently, the quoted passages, introduced in the form . 
questions to the witness, were left unproven, and cannot 
be taken as evidence of the facts stated therein. It is set¬ 
tled that scientific books and treatises are not admissible 
as independent evidence of the facts they state. United 
States v. One Device, etc., 160 F. 2d 194, 198-199 (C. A. 
10); Mississippi Power & Light Co. v. Whitescarver, 68 F. 
2d 928, 930-931 (C. A. 5); Union Pac. R. Co. v. Tates, 79 
Fed. 584 (C. A. 8); 20 Am. Jur. 814-816. 

Furthermore, even if the passages were to be taken as 
evidence of the possibility of synthesizing ecgonine, there 
is nothing in the record to show that cocaine produced from 
such ecgonine would have similar physical characteristics 
to natural cocaine, or would even react chemically in the 
same manner as natural cocaine to the test used by Chem¬ 
ist Spear. Defense counsel endeavored to prove through 
the mouth of Spear that they would be the same chemically 
by asking him numerous questions with respect to chemical 
formulas. Spear’s only answer was that he was unfamiliar 
with formulas. The most he would admit was that if there 
was synthetic cocaine, and if it was the same as the natural 
product, it would react similarly {supra, p. 14). 

Finally, should the Court desire to go outside the record 
and examine the textbooks, it will be seen that efforts to 
synthesize ecgonine have not been crowned with much suc¬ 
cess. A small amount has apparently been produced, by 
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laboratory experiment , with much effort and at great cost. 
We are informed by the chemists of the Bureau of Internal 
Revenue that all the cocaine ever produced in this manner 
could be contained in a very small vial. 

We submit that there was abundant evidence that the 
cocaine transferred by Roberts to Watson was a derivative 
of cocoa leaves, and that the cross-examination of the Gov¬ 
ernment’s expert affected only the weight to be given his 
testimony. 


D. Credibility of Government Expert. 

As previously indicated appellants offered no evidence 
as to the nature of the particular narcotics contained iti 
the Government’s exhibits and no evidence as to the nature 
of marihuana in general, and they offered only one exhibit 
(Defendants’ Exhibit No. 4, J. A. 28) with respect to the 
nature of cocaine in general. This exhibit confirms the 
Government’s position that cocaine is a derivative—direct 
or indirect—of cocoa leaves. 

Accordingly, appellants’ defense with respect to the na¬ 
ture of the Government’s narcotic exhibits was exclusively 
a negative one, devoted to an attack in cross-examination 
upon the credibility of the Government expert’s testimony. 
It is, of course, a function of the jury to determine credibil¬ 
ity. Hiscox v. Johnson , 75 TJ. S. App. 293, 127 F. 2d 160, 
161, and this is equally true of weighing the testimony and 
soundness of opinions of expert witnesses. Kimball Larni- 
dry Co. v. United States , 166 F. 2d 856, 862 (C. A. 8). The 
jury was so instructed (J. A. 88, 92-93). The Government 
expert, Chemist Spear, testified that he had analyzed the 
Government’s narcotic exhibits; that in his opinion they 
were in fact marihuana including leaves of the plant, and 
cocaine derived from cocoa leaves; and that he based this 
opinion upon thirty-one years of experience as a chemist 
in examining and identifying narcotics. While appellants 
did inject considerable confusion into the record, they were 
unable to shake this testimony. It comprises substantial 
evidence and, under the circumstances, the jury’s determi- 
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nation of the credence to be given it should not be dis¬ 
turbed. 

V 

The Prosecutor's Conduct Was Not Improper. 

A. Cross-Examination of Defense Witness Dorothy Marlin. 3 * 

Upon cross-examination, defense witness Dorothy Mar¬ 
tin was asked whether she was then under indictment as a 
result of the visit of Chappell and Watson to the Roberts’ 
home (J. A. 70), and whether she had been under arrest at 
the time she said she heard Chappell talk to Mrs. Roberts 
about testifying against her husband (J. A. 69). Relying 
on the well-recognized rule that nothing less than a convic¬ 
tion can be used against a witness for impeachment pur¬ 
poses, appellants contend (Br. 40-41) that it was error to 
permit the Government to ask these questions over objec¬ 
tion. However, it is proper to ask a witness whether he 
has been arrested or indicted because of charges arising 
out of the same transaction as that involved in the case 
being tried. The object is to show the interest and bias of 
the witness in the particular case, not to attack his general 
character for truth and veracity. Mallory v. United States, 
126 F. 2d 192 (C. A. 9); Meehan v. United States, 70 F. 2d 
857, 858 (C. A. 9). Here, the arrest and indictment arose 
out of the same transaction involved in the case being tried 
and the prosecuting attorney announced his purpose of 
showing the witness’ interest and bias (J. A. 69). To 
paraphrase the language of the Supreme Court in Alford 
v. United States, 282 U. S. 687, 693: 

The purpose obviously was not * * * to discredit 
the witness by showing that [she] was charged with 
crime, but to show by such facts as proper cross-ex¬ 
amination might develop, that [her] testimony was 
biased because [of her connection with the transac¬ 
tion]. 

It is submitted that the trial court’s ruling on this point 
was clearly correct. 


3* We deal here with appellants’ point VIII (Br. 40-41). 
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B. Closing Argument to the Jury . 39 

The testimony of Government witnesses was to the effect 
that appellant James Roberts was a supplier of narcotics 
and ostensibly a man of means and influence. Watson and 
Chappell testified, for example, not only that appellant 
James Roberts supplied the marihuana and cocaine in¬ 
volved in this appeal, but also that he stated (1) that he 
had had o 1 /* ounces of pure cocaine at the Dunbar Hotel 
and had lost a lot of money when the house detective de¬ 
clined his offer of $500 for a key to get the cocaine out and 
instead called the police; and (2) that he would sell Wat¬ 
son an ounce of pure cocaine for $300 (J. A. 32; R. 106; 
J. A. 36; R. 224-225). Watson and Chappell also testified 
that appellant James Roberts had a Cadillac automobile 
and a television set which he said cost $3,000 (R. 87; J. A. 
38; R. 194). Chappell further testified that appellant 
James Roberts stated that there were only three television 
sets like his in town; that the other two had been bought 
by big people; and that he had influence enough to buy one 
of them (R. 194). Watson further testified that appellant 
James Roberts stated that though the “cop” at the Dunbar 
Hotel was no good the rest of them worked for him; that 
he had a couple of badges he had taken away from “cops”; 
and that, if Watson got in trouble in the city, he (Roberts) 
could get him out (R. 97). 

The testimony of defense witness Dorothy Martin, on 
the other hand, was to the effect that she had known the 
appellants for a considerable time; that she had been at 
their apartment while Watson and Chappell were there 
and on numerous other occasions; that she had seen no 
narcotics; and that appellant James Roberts owned a 
grocery store from which he received income regularly. 
She testified that appellant James Roberts worked in his 
own store waiting on customers; that an employee Croxton 
did the buying; and that there was one other employee, a 
boy named Elwood (R. 493-494). She also testified that 
she and her husband, Watson and Chappell were invited to 
attend a squab dinner at appellants’ home (R. 498). 


39 We here deal with appellants’ point XI (Br. 46). 
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It is contended on behalf of appellants (Br. 46) that ref¬ 
erences by Government counsel to appellants ’ Cadillac, 
$3,000 television set, and squab dinner were inflammatory 
and improper. In appellants’ Statement of Facts specific 
instances are pointed out in the prosecutor’s argument to 
the jury in which he commented on these aspects of the 
evidence (Br. 15; and see J. A. 80-81). However, when 
this point is reached in the Argument, counsel, in keeping 
with the generally unfair tone they have followed through¬ 
out, state broadly that the “repeated references of the 
prosecutor to Cadillacs, television sets and squab through¬ 
out the trial” made it impossible for the jury to deliberate 
calmly. 

There was no such “pronounced and persistent” effort 
by the prosecutor to flaunt these facts before the jury. The 
evidence in question had come out in a perfectly natural 
manner during the course of the trial, and the prosecutor’s 
comment on it in addressing the jury was fully justified 
by the point he desired to put across. The law is settled 
that counsel in closing arguments are given wide latitude 
as long as there is a basis of fact for their assertions. 
Prichett v. United States, No. 10,544, decided November 9, 
1950. It is submitted that the testimony set out above fur¬ 
nished an ample basis in fact for the prosecutor’s com¬ 
ments. They were properly designed to point out the im- 
plausibility of defense witness Dorothy Martin’s testimony 
to the effect that appellants, who enjoyed a very high 
standard of living, derived their income, not from supply¬ 
ing narcotics, but from the operation of a small grocery 
store. 

Appellant relies (Br. 46) upon the case of Berger v. 
United States, 295 U. S. 78. Certainly, the argument of 
Government counsel in the instant case cannot be said to 
have approached the gross misconduct of the prosecutor 
in the Berger case, who (295 U. S. at 84) 

• • * was guilty of misstating the facts in his cross- 
examination of witnesses; of putting into the mouths 
of such witnesses things which they had not said; of 
suggesting by his questions that statements had been 
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made to him personally out of court, in respect of 
which no proof was offered; of pretending to under¬ 
stand that a witness had said something which he had 
not said and persistently cross-examining the witness 
upon that basis; of assuming prejudicial facts not in 
evidence; of bullying and arguing with witnesses; and 
in general, of conducting himself in a thoroughly 
indecorous and improper manner. 

In Meyers v. United States , 84 U. S. App. D. C. 101, 171 
F. 2d S00, 812, certiorari denied 336 U. S. 912, this Court 
stated that the complaint concerning the prosecutor’s argu¬ 
ment to the jury did not impress it as requiring discussion. 
Portions of the prosecutor’s argument to the jury in that 
case are set forth below. 40 Much less worthy of discussion 
is appellants’ claim that Government counsel’s argument 
to the jury was improper in the instant case. 

VI 

The Specific Instructions Requested by Appellants Were Prop¬ 
erly Denied and the General Instructions Given Were 
Unchallenged and Adequate. 

A. Specific Instructions . 41 

Appellants contend (Br. 41-42) that the District Court 
erred in denying their requested instructions Nos. 12, 16, 
and 17. 

•win that case Government counsel repeatedly referred to the defendant 
as a “bird” and said (R. 1961, 1964): 

Why he was a gentleman, he got a large sum of money, driving around 
in Cadillac automobiles, living in an apartment with air-cooling systems, 
living on the high profits from a corporation that he owns while the boys 
were in the South Pacific sweating, he was living in the cool of his apart¬ 
ment in Hotel 2400. That bird sure had champagne tastes. 

He has no room to holler, He enjoyed this war. 

Again Government counsel argued (defendant’s petition for a writ of cer¬ 
tiorari, p. 7): 

WeU, you people, you ladies here who had sons overseas, everybody 
sacrificed, and you had to use ration books and had to conserve oil, 
everybody sacrificed but Meyers was living on the fat of the land and 
was he sent overseas to fight and bleed and perhaps diet Meyers was 
here living on the fat of the land. 

«We here deal with appellants’ point IX (Br. 41-42). 
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Appellants’ requested instruction No. 12 (J. A. 17) was 
contrary to the facts and to the law. By that instruction 
appellant James Roberts would have the jury instructed 
that there was no evidence of his dealing in narcotics prior 
to October 7, 1949. The record, on the contrary, shows 
that Government witnesses Chappell and Watson both tes¬ 
tified that appellant James Roberts stated that he had pre¬ 
viously had 5y> ounces of pure cocaine at the Dunbar Hotel 
and had lost a lot of money when the house detective de¬ 
clined his offer of $500 for a key to get it out (J. A. 32, 36). 
The testimony of Lt. Carper, House Detective Scott, and 
Narcotic Agent Andrews showed that this incident took 
place on September 12,1949 (R. 338-343; 346-349; 351-354). 
Certainly this was evidence of a prior dealing in narcotics. 
The rest of appellants’ requested instruction No. 12 is 
based upon this erroneous factual premise, and, further¬ 
more, is susceptible of the construction that a mere request 
for narcotics by the Government agents, in the absence of 
any urging on their part or reluctance on the part of 
appellants, would constitute entrapment. Accordingly, the 
requested instruction was properly denied and a proper 
one in the language of the Supreme Court in the Sorrells 
case substituted (J. A. 93). 

Appellants’ requested instruction No. 16 (J. A. 18) with 
respect to the requirement that the cocaine must have been 
derived from the cocoa leaf was denied by the trial court 
on the ground that it was adequately covered by the stat¬ 
utes which it proposed to read to the jury (J. A. 81-83; 
R. 650-653). These statutes refer only to derivatives of 
cocoa leaves as distinguished from so-called synthetic 
cocaine. The court read these statutes to the jury (J. A. 
91-92) and instructed them that the Government had the 
burden of proving every material element of the offense 
(J. A. 88). Similar instructions have been held adequate 
by this Court in Coates v. TJrdted States, No. 10,547, de¬ 
cided October 16, 1950. It is, of course, unnecessary for 
the trial judge to instruct the jury in the precise language 
requested by counsel. It is the function of the trial judge 
to compose and edit the charge, and he should be left free 
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in his exercise of this function so long as his instruction 
complies with the law. See Maragon v. United States, No. 
10,628, decided October 23, 1950, footnote 3. Moreover, 
having failed at the close of the court’s general charge to 
make any objection to this portion of the court’s instruc¬ 
tions as required by Rule 30 of the Federal Rules of Crim¬ 
inal Procedure, appellants may not now assign it as error. 
YiUaroman v. United States, — U. S. App. D. C. —, No. 
10,469, decided July 24, 1950. See also Coates v. United 
States, supra, and Lanham v. United States, — TJ. S. App. 
D. C. —, No. 10,612, decided November 2, 1950. 

Appellants’ requested instruction No. 17 (J. A. 18) was 
contrary to the law. It would tend to lead the jury to 
believe that if the marihuana came from the mature stalks, 
even though it was the resin extracted therefrom, their 
verdict should be not guilty. The statutes provides other¬ 
wise. The proposed instruction was also susceptible to 
the interpretation that if the marihuana came from both 
the leaves and stalks, as Chemist Spear testified, the 
verdict should be not guilty. This is also contrary to the 
law. Accordingly, the court properly refused this instruc¬ 
tion and substituted a correct instruction, using the 
language of the statutory definition of marihuana (J. A. 
90 )^ 

Of course, it was not incumbent upon the trial court to 
revise any of appellants’ erroneous instructions. Caminetti 
v. United States, 242 U. S. 470. 

B. General Instructions.*- 

Appellants finally contend (Br. 43-45) that in its general 
charge the court’s instructions in the language of the 
narcotic statutes were inadequate. Such objection was 
not made in the trial court in accordance with Rule 30 of 
the Federal Rules of Criminal Procedure. See ViUaroman 
v. United States, supra; Coates v. United States, supra; 
Lanham v. United States, supra. 


•*2 Wo here deal with appellants * point X (Br. 43-45). 
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It is, of course, true that the trial court has a duty to 
define the elements of the offenses charged, at least to the 
extent necessary to permit the jury to apply the law to the 
facts. And where there has been such a failure in this 
regard as to affect the substantial rights of the defendant, 
this Court will notice the error even though no objection 
was made below. Williams v. United States, 76 U. S. App. 
D. C. 299, 300, 131 F. 2d 21; Felton v. United States, 83 
U. S. App. D. C. 277, 278,170 F. 2d 153, cert. den. 335 U. S. 
831; Kenion v. Gill, 81 U. S. App. D. C. 96, 99; 155 F. 2d 
176. But it is also true that where the offense is statutory 
its elements may be presented to the jury in the language 
of the statute; and if the terms used in the statute have 
no special technical meaning and are used as they are com¬ 
monly and ordinarily understood, no further definition of 
them is necesary. 

The court may describe the offense in the language 
of the statute, though a charge will ordinarily suffice 
which gives the substance of the statute. It is not 
necessary to give the jury definitions or synonyms of 
common English words when used in the statute in 
their ordinary sense. (Branson, Instructions to Juries 
(3rd ed. 1936), § 55). 

See also Deacon v. United States , 124 F. 2d 352, 356-357 
(C. A. 1); Shreve v. United States, 103 F. 2d 796, 812 
(C. A. 9), cert. den. 308 U. S. 570; Wishart v. United 
States, 29 F. 2d 103, 105-106 (C. A. 8). 

In this case it is clear upon comparison of the statutes 
involved with the language of the charge that the court 
instructed the jury in language that was the language of 
the statutes. The terms in question are not used in any 
particular technical sense in these statutes. Acocrdingly, 
it was wholly unnecessary for the trial court to go beyond 
the language of the statutes in order to enable the jury to 
make an intelligent application of the law to the facts, as 
this Court and the Court of Appeals for the 8th Circuit 
have held. Coates v. United States, supra; Afronti, v. 
United States, 145 F. 2d 3, 9 (C. A. 8). 
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CONCLUSION 

It is respectfully submitted that the judgment of the 
District Court should be affirmed. 

George Morris Fay 
United States Attorney 

Arthur McLaughlin 
Joseph M. Howard 
Joseph F. Goetten 
Assistant United States Attorneys 
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APPENDIX A 
I 

Ecgonine 

The following definition appears in Webster’s New In¬ 
ternational Dictionary, 2nd ed., unabridged: 

ecgonine—chem. A crystalline alkaloid, C9H15NO3, 
obtained by decomposition of cocaine. 

n 

Cocaine 

We here reproduce the first part of the article on cocaine 
from United States Dispensatory, Wood—Osol (23rd Ed.) 
pages 324 to 325. The formula at the head of the article 
has been omitted. 

“Cocaine is an alkaloid obtained from the leaves of 
Erythroxylon Coca Lamarck and other species of 
Erythroxylon (Fam. Erythroxylaceae), or by syn¬ 
thesis from ecgonine or its derivatives.” U. S. The 
Br. definition differs from that of the U. S. in including 
the chemical name, methyl-benzoylecgonine, of the 
alkaloid. 

• * • • • 

For description of coca, from which this alkaloid is 
obtained, see Part II. 

The cocas contain a number of alkaloids which 
Henry ( Plant Alkaloids, 1939, p. 97) divides into four 
groups: (1) the cocaines, (2) pseudotropeines, 
(3) acylecgonines, (4) hygrines. In the first group is 
cocaine (methyl-benzoyl-ecgonine), cinnamyl-cocaine 
(methyl-cinnamoyl-ecgonine), and alpha- and beta- 
truxilline, C38H4608N2. Alpha truxilline is also 
known as cocomine and isatropyl-co caine. 

The second group comprises tropacocaine, which is 
a benzoyl-pseudotropeine, and benzoyl-tropine (see 
Merck’s Report, 1933, 47, 53). The former is impor¬ 
tant not merely because of its use in medicine but also 
because the base pseudotropine is isomeric with the 
base tropine found in atropine. Tropacocaine is de¬ 
scribed in Part IL 
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In the fourth group are hygrine, C8H150N, cusco- 
hygrine, C13H240N2 and betahygrine, C14H240N2. 
These are comparatively simple compounds and are 
liquid at ordinary temperatures. 

With the exception of ecgonine and anhydro-ecgo- 
nine, all of the bodies in the foregoing list are easily 
decomposable, splitting up when heated to from 80° 
to 100° C. with hydrochloric acid, or when boiled with 
alcoholic potassium hydroxide. Cocaine, when so 
treated, decomposes into benzoic acid, methanol and 
ecgonine. The characteristic group conferring the 
anesthetic properties is the benzoyl group. 

Cocaine was isolated by Gaedken in 1844 from 
Brazilian coca leaves; the latter was, until two decades 
ago, the source for cocaine. Now the alkaloid is 
obtained principally from Java coca leaves. The 
South American leaves contain 0.5 to 1 per cent of 
cocaine, Java leaves the equivalent of 1.5 to 2 per cent 
of cocaine. Detailed directions for the estimation of 
cocaine in raw cocaine and in coca leaves is contained 
in Bull. Health Org. League of Nations, 1938, 7, 429. 
An interesting difference between the cocaine from 
these two sources is that in Brazilian coca leaves the 
cocaine is present almost entirely as such, i.e., methyl- 
benzoyl-ecgonine; in Java leaves there is very little 
complete cocaine, the alkaloids consist of various other 
ecgonine derivatives, such as benzoyl ecgonine, methyl 
ecgonine, etc. The leaves from Java contain tropa- 
cocaine which is apparently wanting in the South 
American product. Owing to the small yield, it is 
found more profitable to manufacture cocaine in South 
America and export it, thus saving the expense of 
transporting the bulky coca leaves. 

For the extraction of the alkaloids from coca leaves 
benzene is a most convenient solvent, although almost 
any organic solvent can be used. The powdered leaves 
are thoroughly dampened with solution of sodium 
carbonate and extracted with cold benzene. From the 
benzene the alkaloids are exhausted with small quan¬ 
tities of dilute sulfuric acid and this solution precipi¬ 
tated with sodium carbonate. The precipate of the 
alkaloids is dissolved in ether, the ether solution sepa¬ 
rated from any water, dried with sodium carbonate, 
filtered and carefully evaporated to dryness. The 
residue is dissolved in methyl alcohol and the solution 
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heated with sulfuric acid or with alcoholic hydrogen 
chloride. This treatment splits olf any acids from the 
ecgonine and esterifies the carboxyl group. Dilution 
with water and extraction with chloroform removes 
the organic acids. The aqueous layer, carefully con¬ 
centrated and neutralized, deposits methyl ecgonine 
sulfate upon cooling with ice. This is now benzoylated 
by heating with benzoyl chloride or benzoic anhydride 
at about 150° C. The mixture, to which water is 
added, is treated with a slight excess of sodium 
hydroxide in the presence of ether. The ether solution 
is then concentrated to crystallization. For the re¬ 
crystallization of the crude cocaine so obtained several 
solvents are available, acetone or benzol, or a mixture 
of the two being generally preferred. 

The alkaloids of coca leaves can be, and indeed have 
been, extracted on a commercial scale by means of 
dilute sulfuric acid. The salts thus formed are con¬ 
verted to the corresponding bases by neutralization of 
the solution with sodium carbonate, the alkaloids being 
subsequently extracted with petroleum ether and 
treated in a manner similar to that described above. 
However this method has been largely replaced by 
methods involving direct extraction with an immiscible 
solvent. 

Attempts to synthesize cocaine from sources other 
than ecgonine have not yet been crowned with success, 
although considerable progress has been made in that 
direction by Willstatter (Ann. Chem., 1923, 434, 119). 
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herein that the judgment entered in this cause on April 
5, 1951, be reversed and entered in favor of petitioner- 
appellant. Appellant further petitions this Court that 
the instant Petition For Rehearing be considered by this 
Court siting in banc pursuant to the provisions of Section 
46 of Title 28 of the United States Code. 

The petition of appellant for a rehearing is based on 
the following grounds: 

I. The Court’s memorandum opinion has ignored an 
important question of Constitutional law, to wit, whether 
evidence obtained by Federal officers from the home of 
defendants by surreptitious means may be used in evi¬ 
dence in a criminal case despite the prohibitions of the 

! Fourth Amendment. Since the specific question of un¬ 
reasonable search by surreptitious entry has not been 
settled by this Court heretofore, its memorandum opinion 
here would tend to sanction the rulings of the District 
Court which denied appellants’ motions to suppress at 
various stages of the trial. An expression by this Court 
on such unreasonable search in the light of decided 
cases would serve the public interest. 

II. The memorandum opinion ignored a serious ques¬ 
tion of procedural due process by declining to express 
itself on appellants’ assignment of error with respect to 
the improper impeachment of a defense witness. The 
memorandum opinion sanctions a departure by the Dis¬ 
trict Court of the principles laid down here in Sanford 
v. United States, 69 App. D. C. 45, 46, with respect to 
such improper impeachments. To ignore this question is 
to ignore accepted and usual judicial requirements for 
a fair trial directed by this Court and other Circuit 
Courts in decided cases. 

III. Plain error was disclosed by simple inspection of 
the record as to the inadequacy of the Court’s instruc¬ 
tions to the jury. The obvious error of the Court below 
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is in conflict with the decisions of this Court and the 
Supreme Court. The memorandum opinion tends to 
ignore applicable decisions in this Circuit with respect 
to instructions to juries in criminal cases and fails to 
give proper effect to applicable decisions of the Supreme 
Court. 

IV. The memorandum opinion by its silence has 
ignored a question of general importance relating to the 
construction of federal statutes, to wit, Title 26, Sections 
2550(a), 2553(a), and 2554(a) with respect to case No. 
10,538. This Court by its silence has in effect affirmed 
the rulings of the District Court on appellants’ motion 
to dismiss the indictment for failure to allege an offense. 
This view’ permits an indictment to stand which required 
an expansion of unwarranted language to fit the charge. 
The memorandum opinion has not given proper effect to 
the applicable decisions of the Supreme Court with re¬ 
spect to the specificity of the language of indictments. 

POINT I 

Evidence obtained by deceit through friendship was 
held by the Supreme Court to be inadmissible in criminal 
trial as a violation of the Fourth Amendment. GouLed 
v. United States, 255 TJ. S. 298, 304-306. An entry by 
deceit through friendship in the instant case was just as 
real as in the Goided case. It constituted an unreason¬ 
able search and resulted in the seizure by the Govern¬ 
ment of certain matter which proved to be the only evi¬ 
dence upon which the convictions could have been upheld. 
A study of the decided cases has failed to disclose a 
decision by this Court on the precise question as to 
w’hether evidence obtained by Federal officers without a 
warrant by fraud, trick, and deceit under the guise of 
friendship was an unreasonable search within the mean¬ 
ing of the Fourth Amendment. The memorandum opinion 
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ignored this question of substance in relation to the con¬ 
struction of the Fourth Amendment and has not given 
proper effect to the Supreme Court’s ruling in the 
Govled case, supra. A neighboring Circuit Court has 
ruled that evidence obtained by entering a home or social 
club without a warrant by trick or other surreptitious 
means was inadmissible in a criminal trial as having 
been obtained by unreasonable search and violation of 
the “search and seizure provision” of the Fourth 
Amendment- Fraternal Order of Eagles No. 778, Johns¬ 
town, Pa., et al v. United States, 57 F. (2d) 93, citing 
Weeks v. United States, 232 U. S. 383; Silverthorne Lum¬ 
ber Co. v. United States, 251 U. S. 385, and Govled v. 
Urated States, 255 U. S. 298. See also, United States v. 
Mitchneck, 2 F. Supp. 225, citing Fraternal Order of 
Eagles, etc., case supra. 


POINT n 

The appellants’ defense rested heavily upon the testi¬ 
mony of witness, Dorothy Martin, who was present at all 
times when the transactions between the informer and 
appellants were alleged to have taken place. It was these 
transactions which constituted the whole evidence which 
lead to appellants’ convictions. Dorothy Martin was im¬ 
properly impeached by questions allowed by the Court 
over objections concerning her arrest and indictment. 
She had never been convicted and her case was, in fact, 
nolle prossed. Her testimony was material and weighty 
insofar as the jury was concerned. 

The memorandum opinion permits a departure from 
the firmly established principle recited by this Court in 
Sanford v. United States, 69 App. D. C. 45, 46, that “It 
is improper for impeachment purposes to show • * • 
arrest or indictment • • • against a witness in any 
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case, civil or criminal”. By its memorandum opinion 
the Court has departed from the prior admonition to 
the District Attorney in applicable cases ( Sanford v. 
United States, swpra , p. 46), “We have restated this 
fundamental rule of evidence only in the hope that the 
District Attorney may bring it to the attention of his 
assistants. Its breach * • * should not occur again”. 
The same applies in civil cases. Chebithes v. Price, 59 
App. D. C. 212. The rule is universal in Federal Courts. 
The memorandum opinion ignored this assignment of 
error which in effect conflicts with prior decisions of this 
Court as well as other Circuit Courts. See Terzo v. 
United States, 9 F. (2d) 357. 

This Court is urged in the interests of equal justice 
to reconcile the improper impeachment in this case with 
the decided cases by a written opinion. 

POINT III 

The memorandum opinion ignores the appellants ’ 
assignment of plain error with respect to the inade¬ 
quate instructions to the jury. The mere reading of 
the technically worded indictments and Internal Revenue 
Statutes to a jury of laymen as was done here is, in fact, 
no charge at all. This Court has in the past insisted 
upon intelligent charges to juries in civil and criminal 
cases. This is particularly important in criminal cases 
to assure the defendant every semblance of a fair trial. 
The memorandum opinion finding no fault with the 
charge by the District Court is in conflict with McAfee 
v. United States, 70 App. D. C. 142, Williams v. United 
States, 76 U. S. App. D. C. 299, 300, and Kenion v. GiU, 
81 U. S. App. D. C. 96, 99. The same applies to civil 
cases. Th-ompson v. Smith, 70 App. D. C. 65, 75. 

The memorandum opinion is in conflict with the ap¬ 
plication of the “harmless error” statute as defined by 


6 


the Supreme Court in Kotteakos v. United States, 66 S. 
Ct. 1239. That case holds that where a Court cannot 
say that the judgment was not substantially swayed by 
error, it must conclude that substantial rights were 
affected and that the error was not harmless. A recita¬ 
tion of indictments and statutes derived from the cum- 
bersomely worded provisions of the Internal Revenue 
Code to the lay jury could hardly be considered an in¬ 
telligent instruction. The error Iwas plain -and sub¬ 
stantial rights were affected. The discussion of appel¬ 
lants’ assignment of this error is set out in their brief, 
pages 43-45. This is not only an important question of 
local law to be decided but strikes at the very founda¬ 
tion of procedural due process. An explanation by the 
Court in a written opinion to resolve the conflict between 
the inadequacy of the charge in this case as compared 
with charges in other cases which have been held inade¬ 
quate sufficient for reversal is prayed for in the interest 
of equal justice. 


POINT IV 

The memorandum opinion does not discuss the matter 
of the sufficiency of the indictment in case No. 10,538, 
where it was contended that a charge of selling or trans¬ 
ferring “cocaine” and nothing more stated no offense 
under Sections 2550(a), 2553(a), and 2554(a), Title 26, 
United States Code. These statutes do not contain the 
word “cocaine”. The Court has permitted an expansion 
of language to meet the Grand Jury’s charge in the in¬ 
dictment contrary to the time-honored rules of criminal 
jurisprudence and rulings of the Supreme Court. See 
United States v. Cruikshcmk, 92 U. S. 542, at page 557, 
cited in appellants’ brief on page 21. The simplified 
forms of indictment sanctioned by Rule 7 of the new 
Federal Rules of Criminal Procedure do not presume to 
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detract from the basic requirements for asserting a 
‘‘statement of the essential facts constituting the offense 
charged”. The language of the Internal Revenue Statutes 
was not followed here. The Supreme Court has said 
time and again that in construing a statute the Court 
must construe what Congress has written and cannot 
add, subtract, delete or distort words used. 62 Cases, 
More or Less, Each Containing 6 Jars of Jam, et al v. 
United States, 71 S. Ct. 515, decided March 26,1951. 

This error is so fundamental that an expression by 
this Court reconciling the silence of the memorandum 
opinion with the fundamental principle is urged in the 
interest of the preservation of procedural due process 
of law. 

Appellants recognize that by its memorandum opinion 
this Court overruled their contentions set out in the 
four points raised in this petition and sustained the 
District Court in every respect. Appellants respectfully 
submit that by declining to issue a written opinion on 
the various assignments of error important questions of 
law raised are in conflict with principles previously de¬ 
cided by this Court and that at least one important ques¬ 
tion of Federal law (Point I) remains undecided by this 
Court. Further, this Court has sanctioned a departure 
from its previously expressed mandate of what consti¬ 
tutes a “fair trial”, particularly with respect to im¬ 
peachment of witnesses and proper jury instructions. 
(Points II and III.) 

Appellants believe that this case poses important ques¬ 
tions of law and request that this Petition for Rehearing 
be considered by this Court siting in lane pursuant to 
Section 486, Title 28, United States Code. 

And for the reasons hereinbefore set forth it is re¬ 
spectfully prayed that this petition be granted and that 
the judgment entered in this cause on April 5, 1951, be 
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reversed and entered in favor of the petitioner-appel¬ 
lants. 

Joseph J. Lyman 
1424 K Street, N. W. 
Washington, D. C. 

Josiah Lyman 
1025 Connecticut Ave.,N.W. 
Washington, D. C. 

Attorneys for Appellants 
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Counsel for appellants hereby certify that the above 
Petition for Rehearing is presented in good faith and not 
for purposes of delay. 

Joseph J. Lyman 

Josiah Lyman 
Attorneys for Appellants 




